H.R.  3452,  PRESIDENTIAL  AND  EXECUTIVE  OFTICE 
ACCOUNTABIUTY  ACT 


Y  4,G74/7;P  92/13 

H.R.   3452,  Presidential  and  Executi... ^„ 

BEFORE  THE 

SUBCOMMITTEE  ON  GOVERNMENT  MANAGEMENT, 
INFORMATION,  AND  TECHNOLOGY 

OF  THE 

COMMITTEE  ON  GOVERNMENT 

REFORM  AND  OVERSIGHT 
HOUSE  OP  REPRESENTATIVES 

ONE  HUNDRED  FOURTH  CONGRESS 

SECOND  SESSION 
ON 

H.R.  3452 

TO  MAKE  CERTAIN  LAWS  APPLICABLE  TO  THE  EXECUTIVE  OFFICE  OF 
THE  PRESIDENT,  AND  FOR  OTHER  PURPOSES 


JUNE  25,  1996 


Printed  for  the  use  of  the  Committee  on  Government  Reform  and  Oversight 


m  0  5  093 

U.S.   GOVERNMENT  PRINTING  OFFICE  *    '^^Ojih»ttr 


44-004  WASHINGTON  :  1997 


For  sale  by  the  U.S.  Government  Printing  Office 

Superintendent  of  Documents,  Congressional  Sales  Office,  Washington,  DC  20402 

ISBN  0-16-055838-7 


H.R.  3452,  PRESIDENTIAL  AND  EXECUTIVE  OFFICE 
ACCOUNTABIUTY  ACT 


4,G74/7;P  92/13 

R.   3452,  Presidential  and  Executi. . . ^^ 

BEFORE  THE 

SUBCOMMITTEE  ON  GOVERNMENT  MANAGEMENT, 
INFORMATION,  AND  TECHNOLOGY 

OF  THE 

COMMITTEE  ON  GOVERNMENT 

REFORM  AND  OVERSIGHT 
HOUSE  OF  REPRESENTATIVES 

ONE  HUNDRED  FOURTH  CONGRESS 

SECOND  SESSION 
ON 

H.R.  3452 

TO  MAKE  CERTAIN  LAWS  APPLICABLE  TO  THE  EXECUTIVE  OFFICE  OF 
THE  PRESIDENT,  AND  FOR  OTHER  PURPOSES 


JUNE  25,  1996 


Printed  for  the  use  of  the  Committee  on  Government  Reform  and  Oversight 


T'^rr', 


'MmY 

m  0  5  f393 


U.S.   GOVERNMENfT  PRINTING  OFFICE        ^^*-^^h*k»r 

44-004  WASHINGTON  :  1997  "     '^  ^'    - 

For  sale  by  the  U.S.  Government  Printing  Office 

Superintendent  of  Documents,  Congressional  Sales  Office,  Washington,  DC  20402 

ISBN  0-16-055838-7 


COMMITTEE  ON  GOVERNMENT  REFORM  AND  OVERSIGHT 

WILLIAM  F.  CLINGER,  Jr.,  Pennsylvania,  Chairman 

BENJAMIN  A.  OILMAN,  New  York  CARDISS  COLLINS,  Illinois 

DAN  BURTON,  Indiana  HENRY  A.  WAXMAN,  California 

J.  DENNIS  HASTERT,  IlUnois  TOM  LANTOS,  California 

CONSTANCE  A.  MORELLA,  Maryland  ROBERT  E.  WISE,  Jr.,  West  Virginia 

CHRISTOPHER  SHAYS,  Connecticut  MAJOR  R.  OWENS,  New  York 

STEVEN  SCHIFF,  New  Mexico  EDOLPHUS  TOWNS,  New  York 

ILEANA  ROS-LEHTINEN,  Florida  JOHN  M.  SPRATT,  Jr.,  South  CaroUna 

WILLL^M  H.  ZELIFF,  Jr.,  New  Hampshire  LOUISE  McINTOSH  SLAUGHTER,  New 

JOHN  M.  McHUGH,  New  York  York 

STEPHEN  HORN,  CaUfomia  PAUL  E.  KANJORSKI,  Pennsylvania 

JOHN  L.  MICA,  Florida  GARY  A.  CONDIT,  CaUfomia 

PETER  BLUTE,  Massachusetts  COLLIN  C.  PETERSON,  Minnesota 

THOMAS  M.  DAVIS,  Virginia  KAREN  L.  THURMAN,  Florida 

DAVID  M.  McINTOSH,  Indiana  CAROLYN  B.  MALONEY,  New  York 

JON  D.  FOX,  Pennsylvania  THOMAS  M.  BARRETT,  Wisconsin 

RANDY  TATE,  Washington  BARBARA-ROSE  COLLINS,  Michigan 

DICK  CHRYSLER,  Michigan  ELEANOR  HOLMES  NORTON,  District  of 

GIL  GUTKNECHT,  Minnesota  Columbia 

MARK  E.  SOUDER,  Indiana  JAMES  P.  MORAN,  Virginia 

WILLIAM  J.  MARTINI,  New  Jersey  GENE  GREEN,  Texas 

JOE  SCARBOROUGH,  Florida  CARRIE  P.  MEEK,  Florida 

JOHN  B.  SHADEGG,  Arizona  CHAKA  FATTAH,  Pennsylvania 

MICHAEL  PATRICK  FLANAGAN,  Illinois  BILL  BREWSTER,  Oklahoma 

CHARLES  F.  BASS,  New  Hampshire  TIM  HOLDEN,  Pennsylvania 

STEVEN  C.  LaTOURETTE,  Ohio  ELIJAH  CUMMINGS,  Maryland 

MARSHALL  "MARK"  SANFORD,  South  

Carolina  BERNARD  SANDERS,  Vermont 

ROBERT  L.  EHRLICH,  Jr.,  Maryland  (Independent) 

James  L.  Clarke,  Staff  Director 

Kevin  Sabo,  General  Counsel 

Judith  McCoy,  Chief  Clerk 

Bud  Myers,  Minority  Staff  Director 


Subcommittee  on  Government  Management,  Information,  and  Technology 

STEPHEN  HORN,  California,  Chairman 

MICHAEL  PATRICK  FLANAGAN,  IlUnois  CAROLYN  B.  MALONEY,  New  York 

PETER  BLUTE,  Massachusetts  MAJOR  R.  OWENS,  New  York 

THOMAS  M.  DAVIS,  Virginia  JOHN  M.  SPRATT,  Jr.,  South  CaroUna 

JON  D.  FOX,  Pennsylvania  PAUL  E.  KANJORSKI,  Pennsylvania 

RANDY  TATE,  Washington  COLLIN  C.  PETERSON,  Minnesota 

JOE  SCARBOROUGH,  Florida  TIM  HOLDEN,  Pennsylvania 
CHARLES  F.  BASS,  New  Hampshire 

Ex  Officio 

WILLIAM  F.  CLINGER,  Jr.,  Pennsylvania  CARDISS  COLLINS,  IlUnois 

J.  Russell  George,  Staff  Director  and  Counsel 
Anna  Miller,  Professional  Staff  Member 
Mark  Uncapher,  Professional  Staff  Member  and  Counsel 

Erik  Anderson,  Clerk 
Mark  Stephenson,  Minority  Professional  Staff  Member 

Liza  Mientus,  Minority  Professional  Staff  Member 
Matthew  Pinkus,  Minority  Professional  Staff  Member 

(II) 


CONTENTS 


Page 

Hearing  held  on  June  25,  1996 1 

Text  of  H.R.  3452 3 

Statement  of: 

Mica,  Hon.  John  L.,  a  Representative  in  Congress  from  the  State  of 
Florida;  and  Hon.  Christopher  Shays,  a  Representative  in  Congress 
from  the  State  of  Connecticut  41 

Reeder,  Franklin  S.,  Director,  Office  of  Administration,  Executive  Office 
of  the  President 143 

Walden,  Gregory  S.,  counsel,  Mayer,  Brown  &  Piatt,  and  former  White 
House  Counsel;  Sandra  J.  Boyd,  assistant  general  counsel.  Labor  Policy 
Association;  and  Deanna  R.  Gelak,  chair.  Congressional  Coverage  Coa- 
lition, director  of  Congressional  Affairs,  Society  for  Human  Resource 

Management 80 

Letters,  statements,  etc.,  submitted  for  the  record  by: 

Boyd,  Sandra  J.,  assistant  general  counsel.  Labor  Policy  Association, 
prepared  statement  of 103 

Gelak,  Deanna  R.,  chair.  Congressional  Coverage  Coalition,  director  of 
Congressional  Affairs,  Society  for  Human  Resource  Management,  pre- 
pared statement  of 132 

Horn,  Hon.  Stephen,  a  Representative  in  Congress  from  the  State  of 
California,  correspondence  dated  June  21  and  24,  1996  52 

Maloney,  Hon.  Carolyn  B.,  a  Representative  in  Congress  from  the  State 
of  New  York,  prepared  statement  of  68 

Reeder,  Franklin  S.,  Director,  Office  of  Administration,  Executive  Office 
of  the  President,  prepared  statement  of 150 

Shays,  Hon.  Christopher,  a  Representative  in  Congress  from  the  State 
of  Connecticut,  prepared  statement  of 47 

Walden,  Gregory  S.,  counsel,  Mayer,  Brown  &  Piatt,  and  former  White 
House  Counsel: 

Information  concerning  special  Government  employees  139 

Prepared  statement  of 84 


(III) 


H.R.  3452,  PRESroENTIAL  AND  EXECUTIVE 
OFFICE  ACCOUNTABILITY  ACT 


TUESDAY,  JUNE  25,  1996 

House  of  REPRESE^^^ATIVES, 
Subcommittee  on  Government  Management, 

Information,  and  Technology, 
Committee  on  Government  Reform  and  Oversight, 

Washington,  DC. 

The  subcommittee  met,  pursuant  to  notice,  at  10:10  a.m.,  in  room 
2154,  Rayburn  House  Office  Building,  Hon.  Stephen  Horn  (chair- 
man of  the  subcommittee)  presiding. 

Present:  Representatives  Horn,  Davis,  Fox,  Tate,  Maloney,  and 
Peterson. 

Also  present:  Representative  Mica. 

Staif  present:  Russell  George,  staff"  director  and  counsel;  Anna 
Miller  and  Mark  Uncapher,  professional  staff  members;  Erik  An- 
derson, clerk;  Bruce  Gwinn,  senior  minority  policy  analyst;  and 
Mark  Stephenson,  Liza  Mientus,  and  Matthew  Pinkus,  minority 
professional  staff  members. 

Mr.  Horn.  Good  morning.  The  Government  Management,  Infor- 
mation, and  Technology  Subcommittee  will  come  to  order. 

In  the  Federalist  Papers  No.  57,  James  Madison  stated  that,  "one 
of  the  strongest  bonds  by  which  human  policy  can  connect  the  rul- 
ers and  the  people"  and  restrain  the  rulers  from  "oppressive  meas- 
ures" is  that  "they  can  make  no  law  which  will  not  have  its  full 
operation  on  themselves  and  their  friends,  as  well  as  in  the  great 
mass  of  society."  In  that  light,  today  we  will  review  the  provisions 
in  H.R.  3452,  the  Presidential  and  Executive  Office  Accountability 
Act,  which,  if  enacted,  would  require  the  application  of  certain  civil 
rights,  labor,  and  employment  laws  on  the  White  House;  laws 
which  are  currently  imposed  on  the  private  sector  and  Congress. 

This  legislative  proposal  is  based  on  the  Congressional  Account- 
ability Act  of  1995,  whose  author  is  with  us  today,  Mr.  Shays  of 
Connecticut,  (Public  Law  104-1),  which  took  11  civil  rights,  labor, 
and  workplace  laws  and  applied  them  to  Congress. 

It  includes  provisions  to  provide  for  a  chief  financial  officer  with- 
in the  White  House,  and  makes  future  emplo3rment  laws  applicable 
to  the  White  House.  The  bill  also  would  amend  the  Congressional 
Accountability  Act  to  permit  awards  of  punitive  damages  in  certain 
discrimination  cases  where  they  are  available  to  private  sector  em- 
ployees. 

Today,  we  will  hear  testimony  in  support  of  H.R.  3452  from  our 
distinguished  colleagues  as  well  as  members  of  the  Government 
Reform  and  Oversight  Committee  and  various  witnesses,  Mr.  Mica 
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of  Florida,  the  author  of  the  current  bill,  and  Mr.  Shays  of  Con- 
necticut, the  author  of  the  congressional  bill. 

Mr.  Mica,  chairman  of  the  Subcommittee  on  Civil  Service,  intro- 
duced H.R.  3452,  and  Mr.  Shays,  chairman  of  the  Subcommittee  on 
Human  Resources  and  Intergovernmental  Relations,  is  a  cosponsor 
of  H.R.  3452,  as  am  I. 

We  will  hear  the  opinions  of  a  panel  of  experts.  The  panel  in- 
cludes a  former  official  of  the  White  House,  Greg  Walden;  Deanna 
Gelak,  chair  of  the  Congressional  Coverage  Coalition  and  Director 
of  Congressional  Affairs,  Society  for  Human  Resource  Management; 
and  Sandy  Boyd,  assistant  general  counsel,  Labor  Policy  Associa- 
tion. 

Our  final  witness  is  the  Director  of  the  Office  of  Administration 
in  the  White  House,  Franklin  S.  Reeder,  whose  office  administers 
all  matters  relating  to  personnel  and  financial  management  within 
the  Executive  Office  of  the  President. 

We  thank  you  all  for  joining  us.  We  look  forward  to  having  your 
testimony. 

[The  text  of  H.R.  3452  follows:] 


104th  congress 
2d  Session 


H.  R.  3452 


To  make  certain  laws  applicable  to  the  Executive  Office  of  the  President, 
and  for  other  purposes. 


IN  THE  HOUSE  OF  REPRESENTATIVES 

May  14,  1996 

Mr.  Mica  (for  himself,  Mr.  Clinger,  Mr.  Horn,  Mr.  Bachus,  Mrs. 
Seastrand,  Mr.  Solomon,  Mr.  Norwood,  Mr.  Weldon  of  Florida,  Mr. 
Kingston,  Mr.  Hayworth,  Mr.  Burr,  Mr.  Ensign,  Mr.  Sam  Johnson 
of  Texas,  Mr.  Duncan,  Mr.  Oilman,  Mr.  Bass,  Ms.  Greene  of  Utah, 
Mr.  KOLBE,  Mr.  Wamp,  Mr.  Zeliff,  Mr.  Inglis  of  South  Carolina,  Mr. 
Hostettler,  Mr.  LaHood,  Mr.  Chambliss,  Mrs.  Kelly,  Mr.  English 
of  Pennsylvania,  Mr.  Schiff,  Mr.  McCoLLUM,  Mr.  Cox  of  California, 
Mr.  Chrysler,  Mr.  Christensen,  Mr.  Lazio  of  New  York,  Mr. 
Forbes,  Mr.  Lewis  of  Kentucky,  Mr.  Coble,  Mr.  Miller  of  Florida, 
Mr.  Saxton,  Mr.  Barton  of  Texas,  Ms.  Pryce,  Mr.  Riggs,  Mr.  Pombo, 
Mr.  Collins  of  Georgia,  Mr.  Everett,  Mr.  Doolittle,  Mr.  Light- 
foot,  Mr.  Ehlers,  Mr.  Talent,  Mr.  Skeen,  Mr.  Watts  of  Oklahoma, 
Mr.  Castle,  Mr.  Dreier,  Mr.  Hastert,  Mr.  Emerson,  Mr.  Smith  of 
Michigan,  Mr.  Upton,  Mr.  Deal  of  Georgia,  Mr.  Calvert,  Mr.  Living- 
ston, Mr.  Torkildsen,  Mr.  McCrery,  Mr.  Tate,  Mr.  Hoke,  Mr. 
Hayes,  Mr.  Funderburk,  Mr.  Cooley  of  Oregon,  Mr.  Bartlett  of 
Maryland,  Mr.  Crapo,  Mr.  Campbell,  Mr.  Manzullo,  Mr.  Hastings 
of  Washington,  Mr.  Dornan,  Mr.  Jones,  Mr.  Portman,  Mr.  Fawell, 
Mr.  Burton  of  Indiana,  Mr.  Roberts,  Mr.  Sanford,  Mr.  Tiahrt,  Mr. 
McIntosh,  Mr.  Shadegg,  Mr.  Heineman,  Mr.  Brownback,  Mr. 
Rohrabacher,  Mr.  Bryant  of  Tennessee,  Mr.  Largent,  Mr.  Souder, 
Mr.  Davis,  Mr.  Roth,  Mr.  Tauzin,  Mr.  Graham,  Mr.  Baker  of  Califor- 
nia, Mr.  Nethercutt,  Mr.  McDade,  Mrs.  Meyers  of  Kansas,  Mr.  Fox 
of  Pennsylvania,  Mrs.  Johnson  of  Connecticut,  Mr.  Neumann,  Mr.  Kim, 
Mr.  Foley,  Mr.  Allard,  Mr.  Herger,  Mr.  Stearns,  Mr.  Lipinski, 
Mr.  ScHAEFER,  Mr.  Diaz-Balart,  Mr.  Shays,  and  Mr.  Taylor  of 
North  Carolina)  introduced  the  following  bill;  which  was  referred  to  the 
Committee  on  Government  Reform  and  Oversight,  and  in  addition  to  the 
Committees  on  Economic  and  Educational  Opportunities,  the  Judiciary, 
and  Veterans'  Affairs,  for  a  period  to  be  subsequently  determined  by  the 


Speaker,  in  each  case  for  consideration  of  such  pi-ovisions  as  fall  \vitliin 
the  jurisdiction  of  the  committee  concerned 


A  BILL 

To  make  certain  laws  applicable  to  the  Executive  Office 
of  the  President,  and  for  other  purposes. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  SECTION  1.  SHORT  TITLE  AND  TABLE  OF  CONTENTS. 

4  (a)  Short  Title. — This  Act  may  be  cited  as  the 

5  "Presidential  and  Executive  Office  Accountability  Act". 

6  (b)  Table  of  Contents. — The  table  of  contents  for 

7  this  Act  is  as  follows: 

See.  1 .  Short  title  and  table  of  contents. 

Sec.  2.  Extension  of  certain  rights  and  protections  to  presidential  offices. 

Sec.  3.  Financial  officers  wthin  the  Executive  Office  of  the  President. 

Sec.  4.  Amendment  to  definition  of  "special  government  employee". 

Sec.  5.  Applicability  of  future  employment  laws. 

See.  6.  Amendments  to  the  Congressional  Accountability  Act  of  1995. 

Sec.  7.  Repeal  of  section  320  of  the  Government  Employee  Rights  Act  of  1991. 

8  SEC.   2.   EXTENSION   OF   CERTAIN   RIGHTS   AND   PROTEC- 

9  TIONS  TO  PRESIDENTIAL  OFFICES. 

10  (a)  In  General. — Title  3,  United  States  Code,  is 

1 1  amended  by  adding  at  the  end  the  following: 

12  "CHAPTER     5—EXTENSION     OF     CERTAIN 

13  RIGHTS  AND  PROTECTIONS  TO  PRESI- 

14  DENTLAL  OFFICES 

"SUBCHAPTER  I— GENERAL  PROVISIONS 
"Sec.  401.  Definitions. 
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3 

"Sec.  402.  Application  of  laws. 

"SUBCHAPTER  II— EXTENSION  OP  RIGHTS  AND  PROTECTIONS 

'P.vRT  A — Employment  Discrimination,  Fasiily  and  Medical  Leave, 
Fair  L.vbor  Standards,  Employee  Polygr,\ph  Protection,  Woricer 
Adjustment  .vnd  Retraining,  Employment  and  Reemployment  of 
VeteRiVNS,  iVND  Intimidation 

"Sec.  411.  Rights  and  protections  under  title  VII  of  the  Civil  Riglits  Act 
of  1964,  the  Age  Discrimination  in  Employment  Act  of 
1967,  the  Rehabilitation  Act  of  1973,  and  title  I  of  the 
Americans  with  Disabilities  Act  of  1990. 

"Sec.  412.  Riglits  and  protections  under  the  Family  and  Medical  Leave 
Act  of  1993. 

"Sec.  413.  Rights  and  protections  under  the  Pair  Labor  Standards  Act  of 
1938. 

"Sec.  414.  Riglits  and  protections  under  the  Employee  Polygi-aph  Protec- 
tion Act  of  1988. 

"Sec.  415.  Riglits  and  protections  under  the  Worker  Adjustment  and  Re- 
training Notification  Act. 

"Sec.  416.  Riglits  and  protections  relating  to  veterans'  employment  and  re- 
employment. 

"Sec.  417.  Prohibition  of  intimidation  or  reprisal. 

"Part  B — Public  Access  Provisions  Under  the  Americans  With 
Disabilities  Act  op  1990 

"Sec.  420.  Riglits  and  protections  under  the  Americans  with  Disabilities 
Act  of  1990. 

"Part  C — Occupational  Safety  and  Health  Act  of  1970 

"Sec.  425.  Riglits  and  protections  under  the  Occupational  Safety  and 
Health  Act  of  1970;  procedures  for  remedy  of  violations. 

"Part  D — Labor-Management  Relations 

"Sec.  430.  Application  of  chapter  71  of  title  5,  relating  to  Federal  service 
labor-management  relations;  procedures  for  remedy  of  vio- 
lations. 

"Part  E — General 
"Sec.  435.  Generally  applicable  remedies  and  limitations. 

"SUBCHAPTER  III— ADMINISTRATIVE  AND  JUDICIAL  DISPUTE- 
RESOLUTION  PROCEDURES 

"Sec.  451.  Procedure  for  consideration  of  alleged  violations. 

"Sec.  452.  Counseling  and  mediation. 

"Sec.  453.  Election  of  proceeding. 

"See.  454.  Appropriate  agencies. 

"Sec.  455.  Judicial  review. 

"Sec.  456.  Civil  action. 

"Sec.  457.  Judicial  review  of  regulations. 

"Sec.  458.  Other  judicial  review  prohibited. 

"Sec.  459.  Effect  of  failure  to  issue  regulations. 
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"S<H'.  460.  Expedited  I'pvicw  of  certain  appeals. 

"See.  4G1.  Payments. 

"Sec.  462.  Confidentiality. 

"Sec.  463.  Definitions. 

"SUBCTLVPTER  IV— EP'FECTrVTE  DATE 
"Sec.  471.  Effective  date. 

1  "Subchapter  I — General  Provisions 

2  "SEC.  401.  DEFINrnONS. 

3  "Except  as  otherwise  specifically  provided  in  this 

4  chapter,  as  used  in  this  chapter: 

5  "(1)    Board. — The   term   'Board'    means   the 

6  Merit  Systems  Protection  Board  under  chapter  12  of 

7  title  5. 

8  "(2)  Covered  employee. — The  term  'covered 

9  employee'  means  any  employee  of  an  employing  of- 

10  fice. 

11  "(3)  Employee. — The  term  'employee'  includes 

12  an  applicant  for  employment  and  a  former  employee. 

13  "(4)  Employing  office. — The  term  'employ- 

14  ing  office' means — 

15  "(A)  each  office,  agency,  or  other  compo- 

16  nent  of  the  Executive  Office  of  the  President; 

17  "(B)  the  Executive  Residence  at  the  White 

18  House;  and 

19  "(C)  the  official  residence  (temporary  or 

20  otherwise)  of  the  Vice  President. 
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1  "SEC.  402.  APPLICATION  OF  LAWS. 

2  "The  following  laws  shall  apply,  as  prescribed  by  this 

3  chapter,  to  all  employing  offices  (including  employing  of- 

4  fices  within  the  meaning  of  section  411,  to  the  extent  pre- 

5  scribed  therein): 

6  "(1)  The  Fair  Labor  Standards  Act  of  1938. 

7  "(2)  Title  VII  of  the  Civil  Rights  Act  of  1964. 

8  "(3)   The  Americans  with   Disabilities  Act  of 

9  1990. 

10  "(4)   The  Age  Discrimination  in  Employment 

1 1  Act  of  1967. 

12  "(5)   The   Family  and   Medical   Leave  Act  of 

13  1993. 

14  "(6)  The  Occupational  Safety  and  Health  Act 

15  of  1970. 

16  "(7)   Chapter  71   (relating  to  Federal  service 

17  labor-management  relations)  of  title  5. 

18  "(8)  The  Employee  Polygraph  Protection  Act  of 

19  1988. 

20  "(9)   The  Worker  Adjustment  and  Retraining 

21  Notification  Act. 

22  "(10)  The  Rehabilitation  Act  of  1973. 

23  "(11)  Chapter  43  (relating  to  veterans'  employ- 

24  ment  and  reemployment)  of  title  38. 
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1  ^'Subchapter  II — Extension  of  Rights  and 

2  Protections 

3  "PART  A— EMPLOYMENT  DISCRIMINATION,  FAM- 

4  ILY    AND     MEDICAL    LEAVE,     FAIR    LABOR 

5  STANDARDS,   EMPLOYEE    POLYGRAPH   PRO- 

6  TECTION,   WORKER   ADJUSTMENT   AND    RE- 

7  TRAINING,    EMPLOYMENT   AND    REEMPLOY- 

8  MENT  OF  VETERANS,  AND  INTIMIDATION 

9  "SEC.  411.  RIGHTS  AND  PROTECTIONS  UNDER  TITLE  VH  OF 

10  THE  CIVIL  RIGHTS  ACT  OF  1964,  THE  AGE  DIS- 

1 1  CRIMINATION  IN  EMPLOYMENT  ACT  OF  1967, 

12  THE    REHABILITATION    ACT    OF    1973,    AND 

13  TITLE  I  OF  THE  AMERICANS  WITH  DISABIL- 

1 4  rriES  ACT  of  1990. 

15  "(a)  Discriminatory  Practices  Prohibited. — ^All 

16  personnel  actions  affecting  covered  employees  shall  be 

17  made  free  from  any  discrimination  based  on — 

18  "(1)  race,  color,  religion,  sex,  or  national  origin, 

19  within    the    meaning   of   section    703    of  the    Civil 

20  Rights  Act  of  1964; 

21  "(2)  age,  within  the  meaning  of  section  15  of 

22  the  Age  Discrimination  in  Employment  Act  of  1967; 

23  or 

24  "(3)  disability,  within  the  meaning  of  section 

25  501  of  the  Rehabilitation  Act  of  1973  and  sections 
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1  102  through  104  of  the  Americans  with  Disabihties 

2  Act  of  1990. 

3  "(b)  Remedy.— 

4  "(1)  Civil  rights. — The  remedy  for  a  viola- 

5  tion  of  subsection  (a)(1)  shall  be — 

6  "(A)  such  remedy  as  would  be  appropriate 

7  if  awarded  under  section  706(g)  of  the  Civil 

8  Rights  Act  of  1964;  and 

9  "(B)  such  compensatory  or  punitive  dam- 

10  ages  as  would  be  appropriate  if  awarded  under 

11  section   1977   of  the  Revised   Statutes,   or  as 

12  would  be  appropriate  if  awarded  under  sections 

13  1977A(a)(l),  1977A(b)(2),  and,  irrespective  of 

14  the       size       of       the       employing       office, 

15  1977A(b)(3)(D)  of  the  Revised  Statutes. 

16  "(2)  Age  discrimination. — The  remedy  for  a 

17  violation  of  subsection  (a)(2)  shall  be — 

18  "(A)  such  remedy  as  would  be  appropriate 

19  if  awarded  under  section  15(c)  of  the  Age  Dis- 

20  crimination  in  Employment  Act  of  1967;  and 

21  "(B)  such  liquidated  damages  as  would  be 

22  appropriate  if  awarded  under  section  7(b)   of 

23  such  Act. 

24  In  addition,  the  waiver  provisions  of  section  7(f)  of 

25  such  Act  shall  apply  to  covered  employees. 
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1  "(3)  DiSiVBlLlTlES  DISCRIMINATION. — The  rem- 

2  edy  for  a  violation  of  subsection  (a)(3)  shall  be — 

3  "(A)  such  remedy  as  would  be  appropriate 

4  if  awarded  under  section  505(a)(1)  of  the  Reha- 

5  bilitation  Act  of  1973  or  section  107(a)  of  the 

6  Americans  with  Disabilities  Act  of  1990;  and 

7  "(B)  such  compensatory  or  punitive  dam- 

8  ages  as  would  be  appropriate  if  awarded  under 

9  sections  1977A(a)(2),             1977A(a)(3), 

10  1977A(b)(2),  and,  irrespective  of  the  size  of  the 

11  employing  office,    1977A(b)(3)(D)   of  the   Re- 

12  vised  Statutes. 

13  "(c)  Definitions. — Except  as  otherwise  specifically 

14  provided  in  this  section,  as  used  in  this  section: 

15  "(1)  Covered  employee. — The  term  'covered 

16  employee'  means  any  employee  of  a  unit  of  the  exec- 

17  utive  branch,  including  the  Executive  Office  of  the 

18  President,  whether  appointed  by  the  President  or  by 

19  any   other    appointing   authority   in    the    executive 

20  branch,  who  is  not  otherwise  entitled  to  bring  an  ac- 

21  tion  under  any  of  the  statutes  referred  to  in  sub- 

22  section  (a),  but  does  not  include  any  individual — 

23  "(A)  whose  appointment  is  made  by  and 

24  with  the  advice  and  consent  of  the  Senate; 
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1  "(B)  who  is  appointed  to  an  advisory  com- 

2  mittee,  as  defined  in  section  3(2)  of  the  Federal 

3  Advisory  Committee  Act;  or 

4  "(C)  who  is  a  member  of  the  uniformed 

5  services. 

6  "(2)  Employing  office. — The  term  'employ- 

7  ing   office',    with    respect   to    a   covered    employee, 

8  means  the  office,  agency,  or  other  entity  in  which 

9  the  covered  employee  is  employed  (or  sought  employ- 

10  ment  or  was  employed  in  the  case  of  an  applicant  or 

11  former  employee,  respectively). 

12  "(d)  Applicability. — Subsections  (a)  through  (c), 

13  and  section  417  (to  the  extent  that  it  relates  to  any  matter 

14  under  this  section),  shall  apply  with  respect  to  violations 

15  occurring  on  or  after  the  effective  date  of  this  chapter. 

16  «SEC.  412.  RIGHTS  AND  PROTECTIONS  UNDER  THE  FAMILY 

1 7  AND  MEDICAL  LEAVE  ACT  OF  1993. 

18  "(a)  Family  and  Medical  Leave  Rights  and 

19  Protections  Provided. — 

20  "(1)  In  general. — The  rights  and  protections 

21  established  by  sections  101  through  105  of  the  Fam- 

22  ily  and  Medical  Leave  Act  of  1993  shall  apply  to 

23  covered  employees. 

24  "(2)  Definitions. — For  purposes  of  the  apph- 

25  cation  described  in  paragraph  (1) — 
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1  "(A)  the  term  'employer'  as  used  in  the 

2  Family  and  Medical  Leave  Act  of  1993  means 

3  any  employing  office;  and 

4  "(B)  the  term  'eligible  employee'  as  used 

5  in  the  Family  and  Medical  Leave  Act  of  1993 

6  means  a  covered  employee  who  has  been  em- 

7  ployed  in  any  employing  office  for  12  months 

8  and  for  at  least   1,250  hours  of  employment 

9  during  the  previous  12  months. 

10  "(b)  Remedy. — The  remedy  for  a  violation  of  sub- 

1 1  section  (a)  shall  be  such  remedy,  including  liquidated  dam- 

12  ages,  as  would  be  appropriate  if  awarded  under  paragraph 

13  (1)  of  section  107(a)  of  the  Family  and  Medical  Leave 

14  Act  of  1993. 

15  "SEC.  413.  RIGHTS  AND  PROTECTIONS  UNDER  THE  FAIR 

1 6  LABOR  STANDARDS  ACT  OF  1938. 

17  "(a)  Fair  Labor  Standards. — 

18  "(1)  In  GENERAL. — The  rights  and  protections 

19  established  by  subsections  (a)(1)  and  (d)  of  section 

20  6,  section  7,  and  section  12(c)  of  the  Fair  Labor 

21  Standards  Act  of  1938  shall  apply  to  covered  em- 

22  ployees. 

23  "(2)  Interns. — For  the  purposes  of  this  sec- 

24  tion,  the  term  'covered  employee'  does  not  include  an 

25  intern  as  defined  in  regulations  under  subsection  (e). 
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1  "(3)   Compensatory   time. — Except   as   pro- 

2  vided  in  regulations  under  subsection  (c)(3),  covered 

3  employees  may  not  receive  compensatory  time  in  lieu 

4  of  overtime  compensation. 

5  "(b)  Remedy. — The  remedy  for  a  violation  of  sub- 

6  section  (a)  shall  be  such  remedy,  including  liquidated  dam- 

7  ages,  as  would  be  appropriate  if  awarded  under  section 

8  16(b)  of  the  Pair  Labor  Standards  Act  of  1938. 

9  "(c)  Regulations  To  Implement  Section. — 

10  "(1)  In  general. — The  President  shall  issue 

1 1  regulations  to  implement  this  section. 

12  "(2)  Agency  regulations. — Except  as  pro- 

13  vided  in  paragraph  (3),  the  regulations  isvsued  under 

14  paragraph  (1)  shall  be  the  same  as  substantive  regii- 

15  lations  promulgated  by  the  Secretary  of  Labor  to 

16  implement  the   statutory  provisions   referred   to   in 

17  subsection  (a)  except  insofar  as  the  President  may 

18  determine,  for  good  cause  shown  and  stated  together 

19  with  the  regulation,  that  a  modification  of  such  reg- 

20  ulations  would  be  more  effective  for  the  implementa- 

2 1  tion  of  the  rights  and  protections  under  this  section. 

22  "(3)  Irregular  work  schedules. — The 

23  President  shall  issue  regulations  for  covered  employ- 

24  ees  whose  work  schedules  directly  depend  on  the 

25  schedule  of  the  President  or  the  Vice  President  that 
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1  shall  be  comparable  to  the  provisions  in  the  Fair 

2  Labor  Standards  Act  of  1938  that  apply  to  employ- 

3  ees  who  have  irregular  work  schedules. 

4  "SEC.   414.   RIGHTS   AND   PROTECTIONS   UNDER   THE   EM- 

5  PLOYEE   POLYGRAPH   PROTECTION   ACT   OF 

6  1988. 

7  "(a)  Polygraph  Practices  Prohibited. — No  em- 

8  ploying  office  may  require  a  covered  employee  to  take  a 

9  lie  detector  test  where  such  a  test  would  be  prohibited  if 

10  required  by  an  employer  under  paragraph  (1),  (2),  or  (3) 

11  of  section  3  of  the  Employee  Polygraph  Protection  Act  of 

12  1988.  In  addition,  the  waiver  provisions  of  section  6(d) 

13  of  such  Act  shall  apply  to  covered  employees. 

14  "(b)  Remedy. — The  remedy  for  a  violation  of  sub- 

15  section  (a)  shall  be  such  remedy  as  would  be  appropriate 

16  if  awarded  under  section  6(c)(1)  of  the  Employee  Poly- 

17  graph  Protection  Act  of  1988. 

18  "(c)  Regulations  To  Implement  Section. — 

19  "(1)  In  general. — The  President  shall  issue 

20  regulations  to  implement  this  section. 

21  "(2)  Agency  reguIjATIONS. — The  regulations 

22  issued  under  paragraph   (1)   shall  be  the  same  as 

23  substantive    regulations    promulgated    by   the    Sec- 

24  retary  of  Labor  to  implement  the  statutory  provi- 

25  sions  referred  to  in  subsections  (a)  and  (b)  except 
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1  insofar  as  the  President  may  determine,  for  good 

2  cause  shown  and  stated  together  with  the  regulation, 

3  that  a  modification  of  such   regulations  would  be 

4  more  effective  for  the  implementation  of  the  rights 

5  and  protections  under  this  section. 

6  "SEC.  415.  RIGHTS  AND  PROTECTIONS  UNDER  THE  WORK- 

7  ER  ADJUSTMENT  AND  RETRAINING  NOTBFI- 

8  CATION  ACT. 

9  "(a)  Worker  Adjustment  and  Retraining  Noti- 

10  fication  Rights. — 

11  "(1)  In  GENERAL. — Except  as  provided  in  para- 

12  graph   (2),  no  emplojdng  office  shall  be  closed  or 

13  mass  layoff  ordered  within  the  meaning  of  section  3 

14  of  the  Worker  Adjustment  and  Retraining  Notifica- 

15  tion  Act  until  the  end  of  a  60-day  period  after  the 

16  employing  office  serves  written  notice  of  such  pro- 

17  spective  closing  or  layoff  to  representatives  of  cov- 

1 8  ered  employees  or,  if  there  are  no  representatives,  to 

19  covered  employees. 

20  "(2)  Exception.— 

21  "(A)   In  GENERAL. — In  the  event  that  a 

22  President    (hereinafter   in   this   paragraph    re- 

23  ferred  to  as  the  'previous  President')  does  not 

24  succeed  himself  in  office  as  a  result  of  the  elec- 

25  tion  of  a  new  President,  no  notice  or  waiting 
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1  period  shall  be  required  under  paragraph  (1) 

2  with  respect  to  the  separation  of  any  individual 

3  described  in  subparagraph  (B),  if  such  separa- 

4  tion  occurs  pursuant  to  a  closure  or  mass  layoff 

5  ordered  after  the  term  of  the  new  President 

6  commences. 

7  "(B)  Description  of  individuals. — ^An 

8  individual  described  in  this  subparagraph  is  any 

9  covered  employee  serving  pursuant  to  an  ap- 

10  pointment  made  during — 

11  "(i)  the  term  of  office  of  the  previous 

12  President;  or 

13  "(ii)  any  term,  earlier  than  the  term 

14  referred  to  in  clause  (i),  during  which  such 

15  previous  President  served  as  President  or 

16  Vice  President. 

17  "(b)  Remedy. — The  remedy  for  a  violation  of  sub- 

18  section  (a)  shall  be  such  remedy  as  would  be  appropriate 

19  if  awarded  under  paragraphs  (1),  (2),  and  (4)  of  section 

20  5(a)  of  the  Worker  Adjustment  and  Retraining  Notifica- 

21  tion  Act. 

22  ,      .  "(c)  Regulations  To  Implement  Sp]Ction. — 

23  "(1)  In  general. — The  President  shall  issue 

24  regulations  to  implement  this  section. 
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1  "(2)  Agency  REGULiVTiONS. — The  regulations 

2  issued  under  paragraph  (1)  shall  be  the  same  as 

3  substantive    regulations    promulgated   by   the    Sec- 

4  retary  of  Labor  to  implement  the  statutory  provi- 

5  sions  referred  to  in  subsection  (a)  except  insofar  as 

6  the  President  may  determine,  for  good  cause  shown 

7  and  stated  together  with  the  regulation,  that  a  modi- 

8  fication  of  such  regulations  would  be  more  effective 

9  for  the  implementation  of  the  rights  and  protections 

10  under  this  section. 

1 1  "SEC.  416.  RIGHTS  AND  PROTECTIONS  RELATING  TO  VET- 

1 2  ERANS'  EMPLOYMENT  AND  REEMPLOYMENT. 

13  "(a)  Employment  and  Reemployment  Rights  of 

14  Members  op  the  Uniformed  Services. — 

15  "(1)  In  general. — It  shall  be  unlawful  for  an 

16  employing  office  to — 

17  "(A)  discriminate,  within  the  meaning  of 

18  subsections  (a)  and  (b)  of  section  4311  of  title 

19  38,  against  an  eligible  employee; 

20  "(B)  deny  to  an  eligible  employee  reem- 

21  ployment  rights  within  the  meaning  of  sections 

22  4312  and  4313  of  title  38;  or 

23  "(C)  deny  to  an  eligible  employee  benefits 

24  within  the  meaning  of  sections  4316,  4317,  and 

25  4318  of  title  38. 
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1  "(2)  Definition. — For  purposes  of  this  sec- 

2  tion,  the  term  'ehgible  employee'  means  a  covered 

3  employee  performing  service  in  the  uniformed  serv- 

4  ices,  within  the  meaning  of  section  4303(13)  of  title 

5  38,  whose  service  has  not  been  terminated  upon  the 

6  occurrence  of  any  of  the  events  enumerated  in  sec- 

7  tion  4304  of  such  title. 

8  ''(b)  Remedy. — The  remedy  for  a  violation  of  sub- 

9  section  (a)  shall  be  such  remedy  as  would  be  appropriate 

10  if  awarded  under  paragraphs  (1),  (2) (A),  and  (3)  of  sec- 

11  tion  4323(c)  of  title  38. 

12  "(c)  Regulations  To  Implement  Section. — 

13  "(1)  In  general. — The  President  shall  issue 

14  regulations  to  implement  this  section. 

15  "(2)  Agency  regulations. — The  regulations 

16  issued  under  paragraph  (1)   shall  be  the  same  as 

17  substantive    regulations    promulgated    by   the    Sec- 

18  retary  of  Labor  to  implement  the  statutory  provi- 

19  sions  referred  to  in  subsection  (a)  except  to  the  ex- 

20  tent  that  the   President  may  determine,   for  good 

21  cause  shown  and  stated  together  with  the  regulation, 

22  that  a  modification  of  such  regulations  would  be 

23  more  effective  for  the  implementation  of  the  rights 

24  and  protections  under  this  section. 
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1  "SEC.  417.  PROHIBITION  OF  INTIMIDATION  OR  REPRISAL. 

2  "(a)  In  Genkral. — It  shall  be  iinhuvfiil  for  an  em- 

3  ploying  office  to  intimidate,  take  reprisal  against,  or  other- 

4  wise  discriminate  against,  any  covered  employee  because 

5  the  covered  employee  has  opposed  any  practice  made  un- 

6  lawful  by  this  chapter,  or  because  the  covered  employee 

7  has  initiated  proceedings,  made  a  charge,  or  testified,  as- 

8  sisted,  or  participated  in  any  manner  in  a  hearing  or  other 

9  proceeding  under  this  chapter. 

10  "(b)  Remedy. — ^A  violation  of  subsection  (a)  may  be 

1 1  remedied  by  any  legal  or  equitable  remedy  available  to  re- 

12  dress  the  practice  opposed  by  the  covered  employee  or 

13  other  violation  of  law  as  to  which  the  covered  employee 

14  initiated  proceedings,  made  a  charge,  or  engaged  in  other 

15  conduct  protected  under  subsection  (a). 

16  "(c)  Definitions. — For  purposes  of  applying  this 

17  section  with  respect  to  any  practice  or  other  matter  to 

18  which  section  411  relates,  the  terms  'employing  office'  and 

19  'covered  employee'  shall  each  be  considered  to  have  the 

20  meaning  given  to  it  by  such  section. 

21  "PART  B— PUBLIC  ACCESS  PROVISIONS  UNDER 

22  THE  AMERICANS  WITH  DISABILITIES  ACT  OF  1990 

23  "SEC.  420.  RIGHTS  AND  PROTECTIONS  UNDER  THE  AMERI- 

24  CANS  WITH  DISABILITIES  ACT  OF  1990. 

25  "(a)  Rights  and  Protections. — The  rights  and 

26  protections  against  discrimination  in  the  provision  of  pub- 
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1  lie  semces  and  aceomniodations  established  by  sections 

2  201,  202,  and  204,  and  sections  302,  303,  and  309,  of 

3  the  Americans  with  Disabihties  Act  of  1990  shall  apply, 

4  to  the  extent  that  public  services,  programs,  or  activities 

5  are  provided,  with  respect  to  the  Wliite  House  and  its  ap- 

6  purtenant  grounds  and  gardens,  the  Old  Executive  Office 

7  Building,  the  New  Executive  Office  Buildings,  and  any 

8  other  facility  to  the  extent  that  offices  are  provided  for 

9  employees  of  the  Executive  Office  of  the  President. 

10  "(b)  Remedy. — The  remedy  for  a  violation  of  sub- 

1 1  section  (a)  shall  be  such  remedy  as  would  be  appropriate 

12  if  awarded  under  section  203  or  308  of  the  Americans 

13  with  Disabilities  Act  of  1990,  as  the  case  may  be,  except 

14  that,  with  respect  to  any  claim  of  employment  discrimina- 

15  tion,  the  exclusive  remedy  shall  be  under  section  411  of 

16  this  title.  A  remedy  under  the  preceding  sentence  shall  be 

17  enforced  in  accordance  with  applicable  provisions  of  such 

18  section  203  or  308,  as  the  case  may  be. 

19  "(c)  Definition. — For  purposes  of  the  application 

20  under  this  section  of  the  Americans  with  Disabilities  Act 

21  of  1990,  the  term  'public  entity'  as  used  in  such  Act, 

22  means,  to  the  extent  that  public  services,  programs,  or  ac- 

23  tivities  are  provided,  the  White  House  and  its  appurtenant 

24  grounds  and  gardens,  the  Old  Executive  Office  Building, 

25  the  New  Executive  Office  Buildings,  and  any  other  facility 
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1  to  the  extent  that  offices  are  provided  for  employees  of 

2  the  Executive  Office  of  the  President. 

3  "PART  C— OCCUPATIONAL  SAFETY  AND  HEALTH 

4  ACT  OF  1970 

5  "SEC.  425.  RIGHTS  AND  PROTECTIONS  UNDER  THE  OCCU- 

6  PATIONAL  SAFETY  AND  HEALTH  ACT  OF  1970; 

7  PROCEDURES  FOR  REMEDY  OF  VIOLATIONS. 

8  "(a)  Occupational  Safety  and  Health  Protec- 

9  TIONS. — 

10  "(1)  In  GENERAL. — Each  employing  office  and 

11  each  covered  employee  shall  comply  with  the  provi- 

12  sions  of  section  5  of  the  Occupational  Safety  and 

13  Health  Act  of  1970. 

14  "(2)  Definitions. — For  purposes  of  the  appli- 

15  cation  under  this  section  of  the  Occupational  Safety 

16  and  Health  Act  of  1970— 

17  "(A)  the  term  'employer'  as  used  in  such 

18  Act  means  an  employing  office;  and 

19  "(B)  the  term  'employee'  as  used  in  such 

20  Act  means  a  covered  employee. 

21  "(b)  Remedy. — The  remedy  for  a  violation  of  sub- 

22  section  (a)  shall  be  an  order  to  correct  the  violation,  in- 

23  eluding  such  order  as  would  be  appropriate  if  issued  under 

24  section  13(a)  of  the  Occupational  Safety  and  Health  Act 

25  of  1970. 
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1  "(e)  Procedurks. — 

2  "(1)  Requests  for  inspections. — Upon  \vrit- 

3  ten  request  of  any  employing  office  or  covered  eni- 

4  ployee,  the  Secretary  of  Labor  shall  have  the  author- 

5  ity  to  inspect  and  investigate  places  of  employment 

6  under  the  jurisdiction  of  employing  offices  in  accord- 

7  ance  with  subsections  (a),  (d),  (e),  and  (f)  of  section 

8  8   of  the   Occupational   Safety  and   Health  Act  of 

9  1970. 

10  "(2)    Citations,    notices,    and    notipica- 

11  TIONS. — The  Secretary  of  Labor  shall  have  the  au- 

12  thority,  in  accordance  with  sections  9  and  10  of  the 

13  Occupational   Safety  and  Health  Act  of  1970,   to 

1 4  issue — 

15  "(A)  a  citation  or  notice  to  any  employing 

16  office  responsible  for  correcting  a  violation  of 

17  subsection  (a);  or 

18  "(B)  a  notification  to  any  employing  office 

19  that  the  Secretary  of  Labor  believes  has  failed 

20  to  correct  a  violation  for  which  a  citation  has 

21  been  issued  within  the  period  permitted  for  its 

22  correction. 

23  "(3)  Hearings  and  review. — If  after  issuing 

24  a  citation  or  notification,  the  Secretary  of  Labor  de- 

25  termines  that  a  violation  has  not  been  corrected — 
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1  "(A)  the  citation  and  notification  sliall  be 

2  deemed  a  final  order  (within  the  meaning  of 

3  section   10(b)  of  the  Occupational  Safety  and 

4  Health  Act  of  1970,  if  the  employer  fails  to  no- 

5  tify  the  Secretary  of  Labor  within  15  days  (ex- 

6  eluding  Saturdays,  Sundays,  and  Federal  holi- 

7  days)  after  receipt  of  the  notice  that  he  intends 

8  to  contest  the  citation  or  notification;  or 

9  "(B)  opportunity  for  a  hearing  before  the 

10  Occupational  Safety  and  Health  Review  Com- 

11  mission   shall  be  afforded  in  accordance  with 

12  section   10(c)   of  the  Occupational  Safety  and 

13  Health  Act  of  1970,  if  the  employer  gives  tiine- 

14  ly  notice  to  the  Secretary  that  he  intends  to 

15  contest  the  citation  or  notification. 

16  "(4)   Variance   procedures. — ^An   employing 

17  office  may  request  from  the  Secretaiy  of  Labor  an 

18  order  granting  a  variance  from  a  standard  made  ap- 

19  plicable  by  this  section,  in  accordance  with  sections 

20  6(b)(6)   and   6(d)   of  the  Occupational   Safety  and 

21  Health  Act  of  1970. 

22  "(5)   Judicial  review. — ^Any  person  or  em- 

23  ploying  office  aggrieved  by  a  final  decision  of  the  Oc- 

24  cupational   Safety  and  Health  Review  Commission 

25  under   paragraph    (3)    or   the   Secretary   of  Labor 
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1  under  (4)   may  file  a  petition  for  review  with  the 

2  United  States  Court  of  Appeals  for  the  Federal  Cir- 

3  cult  pursuant  to  section  455. 

4  "(6)  Compliance  date. — If  new  appropriated 

5  funds  are  necessary  to  correct  a  violation  of  sub- 

6  section  (a)  for  which  a  citation  is  issued,  or  to  com- 

7  ply  with  an  order  requiring  correction  of  such  a  vio- 

8  lation,  correction  or  compliance  shall  take  place  as 

9  soon  as  possible,  but  not  later  than  the  end  of  the 

10  fiscal  year  following  the  fiscal  year  in  which  the  cita- 

11  tion  is  issued  or  the  order  requiring  correction  be- 

12  comes  final  and  not  subject  to  further  review. 

13  "(d)  Regulations  To  Implement  Section. — 

14  "(1)  In  general. — The  President  shall  issue 

15  regulations  to  implement  this  section. 

16  "(2)  Agency  regulations. — The  regulations 

17  issued  under  paragraph   (1)   shall  be  the  same  as 

18  substantive    regulations    promulgated    by    the    Sec- 

19  retary  of  Labor  to  implement  the  statutory  provi- 

20  sions  referred  to  in  subsection  (a)  except  to  the  ex- 

21  tent  that  the   President   may  determine,   for  good 

22  cause  shown  and  stated  together  with  the  regulation, 

23  that  a  modification  of  such   regulations  would  be 

24  more  effective  for  the  implementation  of  the  rights 

25  and  protections  under  this  section. 
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1  "(3)    Employing   office    responsible    for 

2  correction. — The  regulations  issued  under  para- 

3  graph  (1)  shall  include  a  method  of  identifying,  for 

4  purposes  of  this  section  and  for  different  categories 

5  of  violations  of  subsection  (a),  the  employing  office 

6  responsible  for  correction  of  a  particular  violation. 

7  "PART  D— LABOR-MANAGEMENT  RELATIONS 

8  "SEC.  430.  APPLICATION  OF  CHAPTER  71  OF  TITLE  5,  RE- 

9  LATING  TO  FEDERAL  SERVICE  LABOR-MAN- 

10  AGEMENT    RELATIONS;     PROCEDURES     FOR 

1 1  REMEDY  OF  VIOLATIONS. 

12  "(a)  Labor-Management  Rights. — Chapter  71  of 

13  title  5  shall  apply  to  employing  offices  and  to  covered  em- 

1 4  ployees  and  representatives  of  those  employees. 

15  "(b)  Definition. — For  purposes  of  the  appHcation 

16  under  this  section  of  chapter  71  of  title  5,  the  term  *agen- 

17  cy'  as  used  in  such  chapter  means  an  employing  office. 

18  "PART  E— GENERAL 

19  "SEC.  435.  GENERALLY  APPLICABLE  REMEDIES  AND  LIMI- 

20  TATIONS.  ^ 

21  "(a)  Attorney's  Fees. — If  a  covered  employee, 

22  with  respect  to  any  claim  under  this  chapter,  or  a  qualified 

23  person  with  a  disability,  with  respect  to  any  claim  under 

24  section  420,  is  a  prevailing  party  in  any  proceeding  under 

25  section  453(1),  455,  or  456,  the  administrative  agency  or 
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1  court,  as  the  case  may  be,  may  award  attorney's  fees,  ex- 

2  pert  fees,  and  any  other  costs  as  would  be  appropriate  if 

3  awarded  under  section  706(k)  of  the  Civil  Rights  Act  of 

4  1964. 

5  "(b)  Interest. — In  any  proceeding  under  section 

6  453(1),  455,  or  456,  the  same  interest  to  compensate  for 

7  delay  in  payment  shall  be  made  available  as  would  be  ap- 

8  propriate  if  awarded  under  section  717(d)  of  the  Civil 

9  Rights  Act  of  1964. 

10  "(c)  Civil  Penalties  and  Punitive  Damages. — 

1 1  Except  as  otherwise  provided  in  this  chapter,  no  civil  pen- 

12  alty  or  punitive  damages  may  be  awarded  with  respect  to 

13  any  claim  under  this  chapter. 

14  "(d)  Exclusive  Procedure. — 

15  "(1)  In  generaIj. — Except  as  provided  in  para- 

16  graph  (2),  no  person  may  commence  an  administra- 

17  tive  or  judicial  proceeding  to  seek  a  remedy  for  the 

18  rights  and  protections  afforded  by  this  chapter  ex- 

19  cept  as  provided  in  this  chapter. 

20  "(2)   Veterans. — ^A  covered   employee   under 

21  section  416  may  also  utilize  any  provisions  of  chap- 

22  ter  43  of  title  38  that  are  applicable  to  that  em- 

23  ployee. 

24  "(e)  Scope  op  Remedy. — Only  a  covered  employee 

25  who  has  undertaken  and  completed  the  procedures  de- 
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1  scribed  in  section  452  may  be  granted  a  remedy  under 

2  part  A  of  this  subchapter. 

3  "(f)  Construction. — 

4  "(1)  Definitions  and  exemptions. — Except 

5  where  inconsistent  with  definitions  and  exemptions 

6  provided  in  this  chapter,  the  definitions  and  exemp- 

7  tions  in  the  laws  made  appHcable  by  this  chapter 

8  shall  apply  under  this  chapter. 

9  "(2)      Size      limitations. — Notwithstanding 

10  paragraph  (1),  provisions  in  the  laws  made  appliea- 

11  ble  under  this  chapter  (other  than  paragraphs  (2) 

12  and  (3)  of  section  2(a)  of  the  Worker  Adjustment 

13  and  Retraining  Notification  Act)  determining  cov- 

14  erage  based  on  size,  whether  expressed  in  terms  of 

15  numbers  of  employees,   amount  of  business  trans- 

16  acted,  or  other  measure,  shall  not  apply  in  determin- 

17  ing  coverage  under  this  chapter. 

18  "(g)  Definitions  Relating  to  Section  411. — For 

19  purposes  of  applying  this  section  with  respect  to  any  prac- 

20  tice  or  other  matter  to  which  section  411  relates,  the  terms 

21  'employing  office'  and  'covered  employee'  shall  each  be 

22  considered  to  have  the  meaning  given  to  it  by  such  section. 
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1  "Subchapter  III — ^Administrative  and  Judicial 

2  Dispute-Resolution  Procedures 

3  "SEC.  451.  PROCEDURE  FOR  CONSIDERATION  OF  ALLEGED 

4  VIOLATIONS. 

5  *'The  procedure  for  consideration  of  alleged  violations 

6  of  part  A  of  subchapter  II  consists  of — 

7  "(1)  counseling  and  mediation  as  provided  in 

8  section  452;  and 

9  "(2)  election,  as  provided  in  section  453,  of  ei- 

10  ther— 

11  "(A)  an  administrative  proceeding  as  pro- 

12  vided  in  section  453(1)  and  judicial  review  as 

13  provided  in  section  455;  or 

14  "(B)  a  civil  action  in  a  district  court  of  the 

15  United  States  as  provided  in  section  456. 

1 6  "SEC.  452.  COUNSELING  AND  MEDIATION. 

17  "(a)  In  General. — The  President  shall  by  regula- 

18  tion  establish  procedures  substantially  similar  to  those 

19  under  sections  402  and  403  of  the  Congressional  Account- 

20  ability  Act  of  1995  for  the  counseling  and  mediation  of 

21  alleged  violations  of  a  law  made  applicable  under  part  A 

22  of  subchapter  II. 

23  "(b)  Exhaustion  Requirement. — ^A  covered  em- 

24  ployee  who  has  not  exhausted  counseling  and  mediation 

25  under  subsection  (a)  shall  be  ineligible  to  make  any  elec- 
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1  tion  under  section  453  or  otherwise  pursue  any  further 

2  form  of  rehef  under  this  subchapter. 

3  "SEC.  453.  ELECTION  OF  PROCEEDING. 

4  "Not  later  than  90  days  after  a  covered  employee  re- 

5  eeives  notice  of  the  end  of  the  period  of  mediation,  but 

6  no  sooner  than  30  days  after  receipt  of  such  notification, 

7  such  covered  employee  may  either — 

8  "(1)  file  a  complaint  with  the  appropriate  ad- 

9  ministrative    agency,    as    determined   under   section 

10  454;  or 

11  "(2)  file  a  civil  action  in  accordance  with  sec- 

12  tion  456  in  the  United  States  district  court  for  the 

13  district  in  which  the  employee  is  employed  or  for  the 

14  District  of  Columbia. 

1 5  "SEC.  454.  APPROPRIATE  AGENCIES. 

16  "(a)  In  General. — Except  as  provided  in  subsection 

17  (b),  the  appropriate  agency  under  this  section  with  respect 

18  to  an  alleged  violation  of  part  A  of  subchapter  II  shall 

19  be  the  Board. 

20  "(b)  Exceptions. — 

21  "(1)  Discrimination. — For  purposes  of  any 

22  action  arising  under  section  411  (or  any  action  al- 

23  leging  intimidation,  reprisal,  or  discrimination  under 

24  section  417  relating  to  any  practice  made  unlawful 

25  under  section  411),  the  appropriate  agency  shall  be 
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1  the    Equal    EinployiTient    Opportunity    Commission, 

2  and  the  complaint  in  any  such  action  shall  be  proc- 

3  essed  under  the  same  administrative  procedures  as 

4  any  such  complaint  filed  by  any  other  Federal  em- 

5  ployee. 

6  "(2)  Mixed  cases. — However,  in  the  case  of 

7  any  covered  employee  (within  the  meaning  of  section 

8  411(c)(1))  who  has  been  affected  by  an  action  which 

9  an  employee  of  an  executive  agency  may  appeal  to 

10  the  Board  and  who  alleges  that  a  basis  for  the  ac- 

11  tion  was  discrimination  prohibited  by  section  411  (or 

12  any   action   alleging   intimidation,   reprisal,   or  dis- 

13  crimination  under  section  417  relating  to  any  prac- 

14  tice  made  unlawful  under  section  411),  the  initial 

15  appropriate  agency  shall  be  the  Board,   and  such 

16  matter  shall  thereafter  be  processed  in  accordance 

17  with  section  7702   (a)-(d)   (disregarding  paragraph 

18  (2)  of  such  subsection  (a))  and  (f)  of  title  5. 

19  "(3)  Judicial  review. — Notwithstanding  any 

20  other  provision  of  law  (including  any  provision  of 

21  law  referenced  in  paragraph  (1)  or  (2)),  judicial  re- 

22  view  of  any  administrative  decision  under  this  sub- 

23  section  shall  be  by  the  court  specified  in  section  455. 
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1  "SEC.  455.  JUDICIAL  REVIEW. 

2  "(a)  In  GENERiVL. — The  United  States  Court  of  Ap- 

3  peals  for  the  Federal  Circuit  shall  have  jurisdiction  over 

4  a  petition  for  review  of  a  final  decision  under  this  chapter 

5  of— 

6  "(1)    an    appropriate    agency    (as    determined 

7  under  section  454); 

8  "(2)    the    Federal    Labor   Relations   Authority 

9  under  chapter  71  of  title  5,  notwithstanding  section 

10  7123  of  such  title;  or 

11  "(3)  the  Secretary  of  Labor  or  the  Occupational 

12  Safety  and  Health  Review  Commission,  made  under 

13  .  part  C  of  subchapter  II. 

14  "(b)   Filing  Deadline. — ^Any  petition  for  review 

15  under  this  section  must  be  filed  within  30  days  after  the 

1 6  date  the  petitioner  receives  notice  of  the  final  decision. 

17  "SEC.  456.  CIVIL  ACTION. 

18  "(a)    Jurisdiction. — The    district   courts   of  the 

19  United  States  shall  have  jurisdiction  over  any  civil  action 

20  commenced  under  section  453(2)  and  this  section  by  a 

21  covered  employee. 

22  "(b)  Parties. — The  defendant  shall  be  the  employ- 

23  ing  office  alleged  to  have  committed  the  violation,  or  in 

24  which  the  violation  is  alleged  to  have  occurred. 

25  "(c)  Jury  Trial. — ^Any  party  may  demand  a  jury 

26  trial  where  a  juiy  trial  would  be  available  in  an  action 
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1  against  a  private  defendant  under  the  relevant  law  made 

2  applicable  by  this  chapter.  In  any  case  in  which  a  violation 

3  of  section  411  is  alleged,  the  court  shall  not  inform  the 

4  jury  of  the  maximum  amount  of  compensatory  damages 

5  available  under  section  411(b)(1)  or  411(b)(3). 

6  "SEC.  457.  JUDICIAL  REVIEW  OF  REGULATIONS. 

7  "In  any  proceeding  brought  under  section  455  or  456 

8  in  which  the  application  of  a  regulation  issued  under  this 

9  chapter  is  at  issue,  the  court  may  review  the  validity  of 

10  the  regulation  in  accordance  with  the  provisions  of  sub- 

11  paragraphs  (A)  through  (D)  of  section  706(2)  of  title  5. 

12  If  the  court  determines  that  the  regulation  is  invalid,  the 

1 3  court  shall  apply,  to  the  extent  necessary  and  appropriate, 

14  the  most  relevant  substantive  executive  agency  regulation 

15  promulgated  to  implement  the  statutory  provisions  with 

16  respect  to  which  the  invalid  regulation  was  issued.  Except 

17  as  provided  in  this  section,  the  validity  of  regulations  is- 

1 8  sued  under  this  chapter  is  not  subject  to  judicial  review. 

1 9  "SEC.  458.  OTHER  JUDICIAL  REVIEW  PROHIBITED. 

20  "Except  as  expressly  authorized  by  this  chapter,  the 

21  compliance  or  noncompliance  with  the  provisions  of  this 

22  chapter  and  any  action  taken  pursuant  to  this  chapter 

23  shall  not  be  subject  to  judicial  review. 
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1  "SEC.  459.  EFFECT  OF  FAILURE  TO  ISSUE  REGULATIONS. 

2  "In  any  proceeding  under  section  453(1),  455,  or 

3  456,  if  the  President  has  not  issued  a  regulation  on  a  mat- 

4  ter  for  which  this  chapter  requires  a  regulation  to  be  is- 

5  sued,  the  administrative  agency  or  court,  as  the  ease  may 

6  be,  shall  apply,  to  the  extent  necessary  and  appropriate, 

7  the  most  relevant  substantive  executive  agency  regulation 

8  promulgated  to  implement  the  statutory  provision  at  issue 

9  in  the  proceeding. 

1 0  "SEC.  460.  EXPEDITED  REVIEW  OF  CERTAIN  APPEALS. 

11  "(a)  In  General. — ^An  appeal  may  be  taken  directly 

12  to  the  Supreme  Court  of  the  United  States  from  any  inter- 

13  locutory  or  final  judgment,  decree,  or  order  of  a  court 

1 4  upon  the  constitutionality  of  any  provision  of  this  chapter. 

15  "(b)  Jurisdiction. — The  Supreme  Court  shall,  if  it 

16  has  not  previously  ruled  on  the  question,  accept  jurisdic- 

17  tion  over  the  appeal  referred  to  in  subsection  (a),  advance 

18  the  appeal  on  the  docket,  and  expedite  the  appeal  to  the 

19  greatest  extent  possible. 

20  "SEC.  46L  PAYMENTS. 

21  "A   judgment,    award,    or    compromise    settlement 

22  against  the  United  States  under  this  chapter  (including 

23  any  interest  and  costs)  shall  be  paid — 

24  "(1)  under  section  1304  of  title  31,  if  it  arises 

25  out  of  an  action  connnenced  in  a  district  court  of  the 

26  United  States  (or  any  appeal  therefrom);  or 
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1  "(2)  out  of  amounts  otherwise  appropriated  or 

2  available  to  such  office,  if  it  arises  out  of  an  admin- 

3  istrative  proceeding  under  this  chapter  (or  any  ap- 

4  peal  therefrom). 

5  "SEC.  462.  CONFroENTIALITY. 

6  "(a)  Counseling. — ^All  counseling  under  section  452 

7  shall  be  strictly  confidential,  except  that,  with  the  consent 

8  of  the  covered  employee,  the  employing  office  may  be  noti- 

9  fied. 

10  "(b)  Mediation. — ^All  mediation  under  section  452 

1 1  shall  be  strictly  confidential. 

12  "SEC.  463.  DEFINITIONS. 

13  "For  purposes  of  applying  this  subchapter,  the  terms 

1 4  'employing  office'  and  'covered  employee'  shall  each,  to  the 

15  extent  that  section  411  is  involved,  be  considered  to  have 

16  the  meaning  given  to  it  by  such  section. 

17  "Subchapter  IV— Effective  Date 

1 8  "SEC.  471.  EFFECTIVE  DATE. 

19  "This  chapter  shall  take  effect  1  year  after  the  date 

20  of  the  enactment  of  the  Presidential  and  Executive  Office 

2 1  Accountability  Act. ' ' . 

22  (b)  REGUiiATiONS. — ^Appropriate  measures  shall  be 

23  taken  to  ensure  that  any  regulations  needed  to  implement 

24  chapter  5  of  title  3,  United  States  Code,  as  amended  by 
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1  this  section,  shall  be  in  effect  by  the  effective  date  of  such 

2  chapter. 

3  (e)  Technical  Amendment. — The  table  of  chapters 

4  for  title  3,  United  States  Code,  is  amended  by  adding  at 

5  the  end  the  following: 

".5.  Pyxtension  of  Certain  Riglits  atul  Protections  to  Presidential  Offices.". 

6  SEC.  3.  FINANCIAL  OFFICERS  WITHIN  THE  EXECUTIVE  OF- 

7  FICE  OF  THE  PRESIDENT. 

8  (a)   Chief  Financial  Officek. — Section   901   of 

9  title  31,  United  States  Code,  is  amended  by  adding  at  the 

10  end  the  following: 

11  "(e)(1)  There  shall  be  within  the  Executive  Office  of 

12  the  President  a  Chief  Financial  Officer,  who  shall  be  ap- 

13  pointed  by  the  President  from  among  individuals  meeting 

14  the  standards  described  in  subsection  (a)(3). 

15  "(2)   The  Chief  Financial  Officer  under  this  sub- 

16  section  shall  have  the  same  authority  and  shall  perform 

17  the  same  ftmctions  as  apply  in  the  case  of  a  Chief  Finan- 

18  cial  Officer  under  section  902. 

19  "(3)  The  Director  of  the  Office  of  Management  and 

20  Budget  shall  prescribe  any  regulations  which  may  be  nec- 

21  essary  to  ensure  that,  for  purposes  of  implementing  para- 

22  gi-aph  (2),  the  Executive  Office  of  the  President  shall,  to 

23  the  extent  practicable  and  appropriate,  be  treated  (includ- 

24  ing  for  purposes  of  financial  statements  under  section 
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1  3515)  in  the  same  way  as  an  agency  described  in  sub- 

2  section  (b).". 

3  (b)  Deputy  Chief  Financial  Officer. — Section 

4  903  of  title  31,  United  States  Code,  is  amended  by  adding 

5  at  tlie  end  the  following: 

6  "(c)(1)  There  shall  be  within  the  Executive  Office  of 

7  the  President  a  Deputy  Chief  Financial  Officer,  who,  not- 

8  withstanding  any  provision  of  subsection  (b),  shall  be  ap- 

9  pointed  by  the  President  from  among  individuals  meeting 

10  the  standards  described  in  section  901(a)(3). 

11  "(2)  The  Deputy  Chief  Financial  Officer  under  this 

12  subsection  shall  have  the  same  authority  and  shall  perform 

13  the  same  functions  as  apply  in  the  case  of  the  Deputy 

14  Chief  Financial  Officer  of  an  agency  described  in  sub- 

15  section  (b).". 

16  (c)  Teciinicvuj  and  Conforming  Aaiendments. — 

17  (1)  Title  31,  united  states  code. — Section 

18  503(a)  of  title  31,  United  States  Code,  is  amend- 

19  ed— 

20  (A)  in  paragi-aph  (7)  by  striking  "respec- 

21  tively."   and   inserting   "respectively   (excluding 

22  any  officer  appointed  under  section  901(c)  or 

23  903(c)).";  and 

24  (B)    in   paragraph    (8)    by  striking  "Offi- 

25  eers."   and   inserting  "Officers   (excluding  any 
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1  officer     appointed     under     section     901(c)     or 

2  903(c)).". 

3  (2)    Designation    of    a(}ency    head. — The 

4  President  shall  designate  an  employee  of  the  Execu- 

5  tive  Office  of  the  President  (other  than  the  Chief  Pi- 

6  nancial  Officer  or  Deputy  Chief  Financial  Officer 

7  appointed    under    the    ainendinents    made    by    sub- 

8  sections    (a)    and    (b),    respectively),    who    shall    be 

9  deemed  "the  head  of  the  agency"  for  purjjoses  of 

10  carrying  out  section  902  of  title  31,  United  States 

11  Code,  with  respect  to  the  Executive  Office  of  the 

12  President. 

13  SEC.  4.  AMENDMENT  TO  DEFINITION  OF  "SPECIAL  GOV- 

14  ERNMENT  EMPLOYEE". 

15  (a)  In  General. — Section  202  of  title  18,  United 

16  States  Code,  is  amended  by  adding  at  the  end  the  follow- 

17  ing: 

18  "(e)  For  purposes  of  the  first  sentence  of  subsection 

19  (a),  an  individual  shall  be  considered  'retained,  designated, 

20  appointed,  or  employed'  by  the  Executive  Office  of  the 

21  President  if  such  individual — 

22  "(1)  is  retained,  designated,  appointed,  or  em- 

23  ployed  by  the  President  or  the  Vice  President,  or 

24  any  other  authorized  individual  (including  the  spouse 

25  of  the  President  or  the  Vice  President),  to  provide 
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1  advice,  counsel,  or  reconinieiidatioiis  to  employees  of 

2  the  Executive  Office  of  the  President;  and 

3  "(2)(A)  is  furnished  the  use  (exclusive  or  other- 

4  wise)  of  an  office  or  equipment  at  Government  ex- 

5  pense; 

6  "(B)  owns  at  least  10  percent  of  the  outstand- 

7  ing  capital  stock  of  a  corporation,  or  an  equivalent 

8  interest   in   any  other  entity,   that  such   individual 

9  knows  or  reasonably  should  know  is  doing  business 

10  or  attempting  to  do  business  with  the  United  States 

1 1  Government; 

12  "(C)  is  a  lobbyist,  within  the  meaning  of  section 

13  3(10)  of  the  Lobbying  Disclosure  Act  of  1995;  or 

14  "(D)  provides  advice,  counsel,  or  recommenda- 

15  tions  on  any  of  the  following: 

16  "(i)  Personnel,  organization,  or  reorganiza- 

17  tion  of  the  Executive  Office  of  the  President. 

18  "(ii)    The   contracting  or  privatization   of 

19  any  function  of  the  United  States  Government. 

20  "(iii)  Contracts  to  provide  goods  or  sei-v- 

21  ices  to  the  United  States  Government. 

22  "(iv)   Congressional   hearings   or   proceed- 

23  ings.". 
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1  SEC.  5.  APPLICABILITY  OF  FUTURE  EMPLOYMENT  LAWS. 

2  Each  Federal  law  governing  employment  in  the  pri- 

3  vate  sector,  enacted  later  than  12  months  after  the  date 

4  of  the  enactment  of  this  Act,  shall  be  deemed  to  apply 

5  with  respect  to  "employing  offices"  and  "covered  employ- 

6  ees"  (within  the  meaning  of  section  401  of  title  3,  United 

7  States  Code,  as  amended  by  this  Act),  unless  such  law 

8  specifically  provides  otherwise  and  expressly  cites  this  sec- 

9  tion. 

10  SEC.  6.  AMENDMENTS  TO  THE  CONGRESSIONAL  ACCOUNT- 

1 1  ABILITY  ACT  OF  1995. 

12  (a)  In  General. — The  Congressional  Accountability 

13  Act  of  1995  (Public  Law  104-1;  2  U.S.C.  1301  et  seq.) 

14  is  amended — 

15  (1)  in  paragraphs  (1)(B)  and  (3)(B)  of  section 

16  201(b)   by  inserting  "or  punitive"   after  "compen- 

17  satory";  and 

18  (2)  in  section  225(c)  by  striking  "No"  and  in- 

19  serting  "Except  as  expressly  provided  in  this  Act, 

20  no". 

21  (b)  Effective  Date. — This  section  shall  take  effect 

22  1  year  after  the  date  of  the  enactment  of  this  Act,  and 

23  the  amendments  made  by  this  section  shall  apply  with  re- 

24  spect  to  actions  brought  on  or  after  the  effective  date  of 

25  this  section. 
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1  SEC.  7.  REPEAL  OF  SECTION  320  OF  THE  GOVERNMENT  EM- 

2  PLOYEE  RIGHTS  ACT  OF  1991. 

3  (a)  In  General. — Section  320  of  the  Government 

4  Employee  Rights  Act  of  1991  is  repealed. 

5  (b)  Effective  Date. — This  section  shall  take  effect 

6  1  year  after  the  date  of  the  enactment  of  this  Act. 

7  (c)  Savings  Provision. — The  repeal  under  this  sec- 

8  tion  shall  not  affect  proceedings  in  which  the  complaint 

9  was  filed  before  the  effective  date  of  this  section,  and  or- 

10  ders  shall  be  issued  in  such  proceedings  and  appeals  shall 

11  be  taken  therefrom  as  if  this  section  had  not  been  enacted. 

O 
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Mr.  Horn.  And  now,  gentlemen,  I  will  begin  either  way  you 
would  like  it,  Mr.  Shays  or  Mr.  Mica.  It  is  Mr.  Mica's  bill,  so  I  am 
delighted  to  start  with  you,  and  both  of  you  are  welcome  to  join  us 
after  you  testify. 

STATEMENTS  OF  HON.  JOHN  L.  MICA,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  STATE  OF  FLORIDA;  AND  HON.  CHRIS- 
TOPHER SHAYS,  A  REPRESENTATIVE  IN  CONGRESS  FROM 
THE  STATE  OF  CONNECTICUT 

Mr.  Mica.  Mr.  Chairman,  I  would  like  to  thank  you  for  the  op- 
portunity to  testify  before  your  subcommittee  this  morning.  I  made 
a  commitment  to  be  here  this  morning,  Mr.  Chairman,  and  we  had 
a  discussion  about  my  ability  to  return,  but  I  want  you  to  know  I 
survived  driving  through  hailstorms.  I  spent  a  total  of  8  hours  over 
the  last  48  hours  in  airports.  I  dodged  a  tornado.  I  survived  three 
canceled  airline  flights,  spent  a  night  in  a  hotel  in  an  airport,  and, 
Mr.  Chairman,  I  am  here  this  morning,  and  I  want  you  to  know 
when  I  give  my  word,  I  keep  my  word,  and  nothing  would  keep  me 
away. 

Mr.  Horn.  You  are  a  gentleman  and  a  distinguished  colleague, 
and,  of  course,  I  had  some  bait  for  you  to  get  here,  and  they  aren't 
here. 

Mr.  Mica.  If  Mr.  Shays  had  attempted  to  go  first  after  what  I 
had  been  through,  I  would  have  punched  him  out.  Nothing  will 
keep  me  from  this  opportunity.  And  the  airplane  flight  I  finally  got 
into  Baltimore  last  night  I  wish  I  hadn't  been  on,  Mr.  Chairman, 
but  I  am  here,  and  let  me  tell  you 

Mr.  Shays.  Is  his  time  up? 

Mr.  Mica.  I  haven't  started  yet,  I  hope. 

Mr.  Horn.  Never  use  the  clock  on  Members. 

Mr.  Mica.  Mr.  Chairman,  I  certainly  do  appreciate  the  oppor- 
tunity to  appear  before  your  subcommittee  in  support  of  the  Presi- 
dential and  Executive  Office  Accountability  Act,  a  bill  that  I  intro- 
duced on  May  14,  1996. 

I  introduced  this  bill  because  I,  like  many  Americans,  had  be- 
come concerned  about  recent  management  problems  at  the  White 
House,  which  even  to  the  casual  observer,  the  White  House  was 
unrefined  and  their  operation  lacked  accountability,  and  the  White 
House  operates  without  responsibility  to  the  laws  that  apply  to  the 
rest  of  us. 

My  bill  will  address  three  major  areas  of  concern.  The  first  con- 
cern is  that  the  Executive  Office  of  the  President  is  not  subject  to 
the  same  employment  laws  that  cover  private  businesses  and  now 
the  Congress.  Second,  it  would  create  a  chief  financial  officer  to  im- 
prove financial  management  at  the  White  House.  Third,  it  would 
clarify  the  definition  of  special  Government  employee  with  respect 
to  Presidential  advisers  and  their  work  with  the  President.  I  will 
discuss  each  of  these  areas  in  turn. 

This  Congress  took  a  historic  step  during  its  first  100  days  when 
it  made  itself  live  under  the  same  laws  that  had  been  imposed  on 
the  private  sector.  Now  I  feel  it  is  time  we  close  the  loop  by  putting 
the  White  House  under  these  same  laws.  It  is  time  that  we  end 
what  I  term  the  last  plantation  where  the  wages  and  working  con- 
ditions of  many  employees  remain  unaffected  by  Federal  employ- 
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ment  laws.  When  this  is  done,  the  poUtical  components  of  Grovem- 
ment  will  be  required  to  wrestle  with  the  same  knotty  problems 
that  private  businesses  face  every  day.  The  President  and  the 
White  House  will  face  compliance  with  the  same  laws  and  edicts 
that  are  imposed  on  all  Americans. 

The  Presidential  and  Executive  Accountability  Act  applies  the 
following  laws  to  the  White  House:  The  Fair  Labor  Standards  Act, 
title  VII  of  the  Civil  Rights  Act  of  1964,  the  Americans  With  Dis- 
abilities Act  of  1990,  the  Age  Discrimination  and  Employment  Act 
of  1967,  the  Rehabilitation  Act  of  1973,  the  Family  and  Medical 
Leave  Act  of  1993,  the  Occupational  Safety  and  Health  Act  of  1970, 
chapter  71  of  title  5  regulating  Federal  labor-management  rela- 
tions, the  Employee  Polygraph  Protection  Act  of  1988,  the  Worker 
Adjustment  and  Retraining  Notification  Act,  and  chapter  43  of  title 
38  regulating  veterans'  emplo3mient  and  reemplo3mient  rights. 

Mr.  Chairman,  let's  look  first  just  a  moment  at  the  oldest  of 
these  statutes,  the  Fair  Labor  Standards  Act.  At  the  White  House 
there  are  hundreds  of  unpaid  volunteers  performing  work  for  the 
President.  These  range  from  advance  people  to  workers  in  the  Cor- 
respondence Office.  Today,  a  "mom  and  pop"  business  is  subject  to 
the  Fair  Labor  Standards  Act  and  would  violate  the  minimum 
wage  law  if  they  accepted  free  volunteer  work.  Today  the  Congress 
is  also  subject  to  all  aspects  of  the  Fair  Labor  Standards  Act,  and 
I  believe  it  is  time  that  the  White  House  is  made  to  feel  the  pain 
that  some  of  our  laws  inflict  on  the  public. 

Yesterday,  Mr.  Chairman,  President  Clinton  spoke  of  the  impor- 
tance of  the  Fair  Labor  Standards  Act  and  Family  and  Medical 
Leave  Act,  and  I  think  if  you  pick  up  today's  paper  and  yesterday's 
paper,  the  President  is  talking  about  the  Fair  Labor  Standards  Act, 
then  expansion  of  the  Family  and  Medical  Leave  Act.  Isn't  it  ironic 
that  the  first  does  not  even  apply  to  many  at  the  White  House,  and 
the  second  only  applies  to  policy?  So  we  see  these  two  laws  that 
the  President  is  out  campaigning  about  expanding  their  provisions 
to  the  private  sector  do  not  even  apply  to  the  White  House. 

This  bill  also  establishes  effective  redress  systems  for  White 
House  employees  who  believe  their  rights  under  any  of  these  laws 
have  been  violated.  For  most  of  these  laws,  the  bill  follows  the 
model  adopted  in  the  Congressional  Accountability  Act.  Under  that 
procedure,  following  a  mandatory  period  of  counseling  and  medi- 
ation, the  employee  may  choose  between  either  an  administrative 
remedy  with  judicial  review  by  the  U.S.  Court  of  Appeals  for  the 
Federal  Circuit  or  a  judicial  remedy  before  the  appropriate  U.S. 
district  court.  The  administrative  remedy  will  be  an  appeal  to  the 
Merit  Systems  Protection  Board  or,  in  some  discrimination  cases, 
the  Equal  Employment  Opportunity  Commission. 

The  Federal  Labor  Relations  Authority  will  administer  labor- 
management  relations  at  the  White  House.  The  Occupational  Safe- 
ty and  Health  Act  will  be  administered  by  the  Secretary  of  Labor 
and  the  Occupational  Safety  and  Health  Review  Commission,  just 
as  it  is  in  the  private  sector. 

The  remedies  available  to  the  White  House  employees  who  pre- 
vail will  be  the  same  as  are  now  available  to  their  private  sector 
counterparts,  or  in  the  case  of  a  violation  of  the  Federal  Labor  Re- 
lations Act,  their  colleagues  in  executive  agencies. 
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Under  this  bill,  our  proposal,  Mr.  Chairman,  White  House  and 
congressional  employees  who  prevail  on  discrimination  claims 
would  also  be  entitled  to  punitive  damages  to  the  same  extent  as 
employees  in  the  private  sector.  Private  employers  are  already  ex- 
posed to  punitive  damages,  and  it  seems  unjust  to  allow  the  politi- 
cal branches  of  Government  that  imposed  that  liability  to  find  a 
convenient  escape  hatch.  What  is  good  for  the  goose,  Mr.  Chair- 
man, is  good  for  the  gander. 

Finally,  Mr.  Chairman,  this  bill  also  places  the  White  House 
under  the  public  access  provisions  of  the  Americans  With  Disabil- 
ities Act.  The  remedies  and  enforcement  procedures  would  be  the 
same  as  if  the  White  House  were  a  private  entity.  And  as  you 
know,  Mr.  Chairman,  we  have  brought  the  House  under  some  of 
those  rules,  and  you  see  going  up  in  the  hallways  some  conven- 
iences for  those  Americans  who  do  have  various  disabilities.  The 
White  House  should  do  no  less  than  the  same. 

Let  me  turn  now,  Mr.  Chairman,  to  the  second  objective  of  this 
bill:  the  improvement  of  financial  management  at  the  White  House. 
Through  the  hearing  process  during  the  past  year  and  a  half,  we 
have  observed  that  the  White  House  financial  operations  lack  both 
accountability  and  structure. 

The  Travelgate  hearings  highlighted  some  of  the  shortcomings  in 
White  House  financial  responsibility.  Mr.  Chairman,  had  there 
been  a  chief  financial  officer  at  the  White  House  back  then,  he  or 
she  would  have  routinely  reviewed  the  Travel  Office's  financial 
management  practices.  The  chief  financial  officer  would  have  de- 
tected any  deficiencies  and  helped  the  Travel  Office  managers  cor- 
rect them.  Congress  failed  the  American  people  by  not  having  ade- 
quate financial  structures  or  safeguards  in  place.  White  House  em- 
ployees were  used  as  scapegoats  because  we  failed  to  have  reliable 
management  or  financial  accountability  in  our  Nation's  Chief  Exec- 
utive Office. 

Likewise,  Mr.  Chairman,  hearings  conducted  by  our  Subcommit- 
tee on  National  Security,  International  Affairs,  and  Criminal  Jus- 
tice also  reveal  very  serious  deficiencies  in  oversight  and  account- 
ability at  the  White  House  Communications  Agency.  I  sit  on  that 
subcommittee.  Just  in  the  past  few  weeks  we  have  heard  egregious 
examples  of  waste  and  abuse  as  a  result  of  an  almost  total  lack  of 
controls  in  this  agency,  which  is  under  the  operational  control  of 
the  Executive  Office  of  the  President.  The  accounting  controls  were 
so  poor,  the  agency  recently  had  $14.5  million  in  un validated  obli- 
gations. It  has  been  paying  for  equipment  and  services  that  are  no 
longer  necessary.  It  has  been  paying  for  items  that  were  never  de- 
livered to  the  agency,  and  it  has  occasionally  paid  for  the  same 
items  twice.  An  audit  by  the  Department  of  Defense's  IG  also  found 
that  the  agency  paid  only  17  percent  of  its  bills  on  time,  causing 
taxpayers  to  pay  interest  and  penalties  on  the  remaining  83  per- 
cent. We  are  fortunate,  in  fact,  Mr.  Chairman,  that  the  White 
House  does  not  have  a  mortgage  because  the  way  it  operates,  it 
would  have  been  repossessed  some  time  ago. 

Again,  Mr.  Chairman,  these  are  problems  we  believe  a  chief  fi- 
nancial officer  would  have  identified  and  corrected. 

I  think  we  can  all  agree  that  some  strong  financial  management 
at  the  White  House  is  imperative.  This  bill  will  achieve  that  goal. 
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The  third  objective  and  final  objective  of  this  bill  is  to  require 
more  public  accountability  by  so-called  volunteers  who  advise  the 
President  and  employees  in  the  Executive  Office  of  the  President. 
Once  again,  Mr.  Chairman,  the  Travelgate  hearings  have  revealed 
why  Congress  must  take  immediate  action  now.  The  activities  of 
Harry  Thomason — and  I  use  this  as  one  example — those  hearings 
revealed  that  Harry  Thomason,  a  Clinton  operative,  an  unpaid  vol- 
unteer, had  office  accommodations,  roamed  the  halls  of  the  White 
House,  participated  in  meetings  with  employees  of  the  Executive 
Office  and  the  President,  and  attempted  to  influence  policy.  In 
short,  he  was  acting  as  if  he  were  a  White  House  employee.  But 
he  was,  in  fact,  a  walking  conflict  of  interest. 

Mr.  Chairman,  evidence  from  our  hearing  showed  that  Mr. 
Thomason  promoted  dismissing  Travel  Office  employees  and  an  air 
charter  company  when  that  action  could  have  promoted  his  own 
business  interests,  again  a  perfect  example.  Mr.  Thomason  was  a 
partner  in  TRM,  an  enterprise  that  had  unsuccessfully  attempted 
to  secure  business  from  the  White  House  and  Travel  Office.  TRM 
was  Thomason,  Dan  Richland,  and  Darnell  Martens.  Thomason, 
Richland,  and  Martens,  TRM. 

However,  without  an  adequate — having  an  adequate  definition  of 
special  Grovemment  employee,  this  activity,  unacceptable  by  any 
standard,  was  SOP,  standard  operating  procedure,  at  the  White 
House. 

This  bill  would  tighten  the  definition  of  special  Government  em- 
ployee and  stop  the  parade  of  lobbyists  going  through  a  revolving 
door  at  the  White  House,  who,  in  fact,  escape  any  public  account- 
ability. And  this  is  only  one  example.  We  don't  have  time  to  go  into 
further  details. 

Mr.  Chairman,  finally,  this  bill  will  make  reforms  that  are  long 
overdue.  If  I  may  quote  your  comments  at  the  press  conference  we 
held  on  this  bill,  "The  Presidential  and  Executive  Office  Account- 
ability Act  will  work  to  strengthen  the  American  people's  faith  in 
their  government.  As  a  government  'of  the  people,  by  the  people, 
and  for  the  people,'  it  is  incumbent  upon  the  people's  elected  rep- 
resentatives to  ensure  that  the  Federal  Government  is  run  in  an 
open  and  fair  manner.  The  Presidential  and  Executive  Office  Ac- 
countability Act  will  do  just  that."  And  those  are  your  comments. 

I  look  forward  to  working  with  you,  Mr.  Chairman,  other  mem- 
bers of  the  subcommittee,  to  make  this  bill  the  law  of  the  land.  I 
will  be  happy  to  answer  any  questions,  and  I  yield  back  the  balance 
of  my  time. 

Mr.  Horn.  The  gentleman  from  Connecticut,  Mr.  Shays,  is  recog- 
nized. 

Mr.  Shays.  Thank  you.  Chairman  Horn,  Ranking  Member 
Maloney,  and  Mr.  Peterson.  I  appreciate  the  opportunity  to  testify 
before  you  regarding  H.R.  3452,  the  Presidential  and  Executive  Of- 
fice Accountability  Act  introduced  by  my  colleague  Congressman 
John  Mica  of  Florida. 

I  commend  Congressman  Mica  for  introducing  this  important  leg- 
islation, which  would  bring  certain  White  House  employees  under 
the  laws  that  now  govern  the  private  sector  and  Congress  and  cre- 
ate a  chief  financial  officer  [CFO]  for  the  Executive  Office  of  the 
President.  The  bill  would  also  amend  the  Congressional  Account- 
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ability  Act  to  provide  for  punitive  measures  for  Members  of  Con- 
gress. 

I  must  say  the  only  criticism  I  have  is  one  I  reserve  for  myself 
and  my  staff.  I  wish  we  had  thought  of  this  legislation  first.  My 
praise  goes  out  to  Congressman  Mica  and  his  staff  for  initiating 
this  legislation. 

When  former  Congressman  Dick  Swett  and  I  introduced  the  Con- 
gressional Accountability  Act  on  the  first  day  of  the  103d  Congress 
and  began  pushing  for  passage,  we  laid  out  three  guiding  prin- 
ciples: If  a  law  is  right  for  the  private  sector,  it  is  right  for  Con- 
gress; Congress  will  write  better  laws  when  it  has  to  live  by  the 
same  laws  it  imposes  on  the  private  sector;  and  three,  the  separa- 
tion of  powers  embodied  in  the  Constitution  must  be  respected. 

These  principles  are  just  as  true  for  the  White  House  as  they  are 
for  the  Congress.  If  a  law  is  right  for  the  private  sector,  it  is  right 
for  the  White  House;  the  White  House  will  propose  and  enact  bet- 
ter laws  when  it  has  to  live  by  the  same  laws  it  imposes  on  the 
private  sector;  and  third,  the  separation  of  powers  embodied  in  the 
Constitution  for  the  executive  branch  must  be  respected. 

I  believe  H.R.  3452  lives  up  to  these  three  guiding  principles. 

Congressman  Mica's  legislation  establishes  procedures  very  simi- 
lar to  the  Congressional  Accountability  Act  by  establishing  a  four- 
step  process  of  counseling,  mediation,  administrative  proceeding, 
and/or  judicial  review. 

H.R.  3452  brings  the  White  House  under  11  labor  and  employ- 
ment laws  from  which  it  is  currently  exempt  and  will  apply  future 
laws  passed  by  Congress,  which  is  also  similar  to  the  congressional 
accountability  bill.  Whereas  the  Congressional  Accountability  Act 
established  a  nonpartisan  independent  Office  of  Compliance,  H.R. 
3452  provides  authority  to  the  existing  Merit  Systems  Protection 
Board,  MSPB,  to  hear  cases  from  White  House  employees.  The 
MSPB  currently  has  responsibility  for  hearing  and  adjudicating  ap- 
peals by  Federal  employees  of  adverse  personnel  actions  and  is  well 
suited  to  take  on  this  responsibility. 

Under  H.R.  3452  the  President  would  have  the  authority  to  es- 
tablish the  regulations  implementing  the  laws.  I  believe  this  au- 
thority should  also  be  given  to  the  MSPB,  and  I  say  that  with  no 
disrespect  to  the  President,  but  believe  just  as  we  have  our  own 
nonpartisan  independent  Office  of  Compliance  in  the  House,  the 
MSPB  is  well  suited  to  do  it  for  the  White  House. 

It  is  my  understanding  the  MSPB  currently  has  the  authority  to 
review  regulations  issued  by  the  Office  of  Personnel  Management 
[0PM]  and  to  require  agencies  to  cease  compliance  with  any  regu- 
lation that  could  constitute  a  prohibited  personnel  practice.  Given 
that  the  MSPB  also  has  expertise  in  this  area,  it  would  strengthen 
the  integrity  of  the  process  if  the  authority  to  establish  regulations 
is  given  to  the  MSPB  rather  than  to  the  President. 

I  would  also  like  to  take  this  opportunity  to  address  the  provi- 
sions in  this  bill  that  provides  for  punitive  damages  for  Members 
of  Congress.  This  was  an  issue  we  grappled  with  during  consider- 
ation of  the  Congressional  Accountability  Act.  I  believe  punitive 
damages  and  personal  liability,  however,  should  have  been  part  of 
the  act,  but  neither  was  included. 
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Opponents  of  punitive  damages  and  personal  liability  argued 
that  such  a  provision  could  hold  the  votes  of  Members  of  Congress 
hostage  to  blackmail.  In  addition,  there  was  also  concern  that 
Members  of  Congress  face  a  greater  likelihood  of  politically  moti- 
vated attacks. 

While  this  issue  is  worthy  of  study  by  this  subcommittee,  ulti- 
mately I  believe  the  words  of  James  Madison  continue  to  hold  true 
for  the  White  House  as  much  as  they  do  for  Congress  when  he 
wrote  in  the  Federalist  Paper  No.  57,  and  you  referred  to  it,  Mr. 
Chairman — I  would  like  to  read  it  again — "I  will  add  as  a  fifth  cir- 
cumstance in  the  situation  of  the  House  of  Representatives,  re- 
straining them  from  oppressive  measures,  that  they  can  could 
make  no  law  which  will  not  have  its  full  operation  on  themselves 
and  their  friends,  as  well  as  on  the  great  mass  of  society.  This  has 
always  been  deemed  one  of  the  strongest  bonds  by  which  human 
policy  can  connect  the  rulers  and  the  people  together." 

Madison  believed  no  law  would  be  passed  and  did  not  fully — that 
did  not  fully  apply  to  Congress.  As  it  is  now,  punitive  damages  and 
personal  liability  exist  for  employers  in  the  private  sector  but  not 
Members  of  Congress.  I  believe  punitive  damages  and  personal  li- 
ability go  hand  in  hand,  and  both  should  be  part  of  the  bill  when 
it  is  sent  to  the  floor  of  the  House  for  consideration,  but  I  under- 
stand this  is  a  very  touchy  issue. 

Mr.  Chairman,  I  appreciate  the  opportunity  to  testify  before  your 
subcommittee  with  Mr.  Mica,  and  I  also  want  to  thank  the  admin- 
istration for  being  here,  and  I  really  think  that  this  is  such  impor- 
tant legislation  that  the  focus  shouldn't  be  on  the  abuses  because 
Lord  knows  there  were  enough  of  them  in  Congress,  but  the  same 
standard  applying  to  Congress  should  apply  to  the  White  House. 
We  both  are  involved  in  making  laws,  and  I  think  we  both  should 
come  under  the  laws  we  impose  on  everyone  else. 

Mr.  Horn.  I  thank  the  gentleman. 

[The  prepared  statement  of  Hon.  Christopher  Shays  follows:] 
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Statement  of  Congressman  Christopher  Shays 

on 

H.R.  3452,  the  Presidential  and  Executive  Office  Accountability'  Act 

before 

the  Government  Management,  Information  and  Technology 

Subcommittee 

of  the 

House  Government  Reform  Committee 

June  25,  1996 


Mr.  Chairman,  members  of  the  subcommittee,  I  appreciate  the  opportunity  to  testify 
before  you  regarding  H.R.  3452,  the  Presidential  and  Executive  Office 
Accountability  Act,  introduced  by  Congressman  John  Mica  of  Flonda. 

1  commend  Congressman  Mica  for  introducing  this  important  legislation,  which 
would  bring  certa.n  White  House  employees  under  the  laws  that  now  govern  the 
private  sector  and  Congress,  and  create  a  Chief  Financial  Office  (CFO)  for  the 
Executive  Office  of  the  President.  The  bill  would  also  amend  the  Congressional 
Accountability  Act  to  provide  for  punitive  damages  for  members  of  Congress. 

I  must  say  the  only  significant  criticism  1  have  is  one  1  reserve  for  myself  and  my 
staff:  1  wish  1  had  thought  of  this  legislation  first!  My  praise  goes  out  to 
Congressman  Mica  and  his  staff  for  initiating  this  legislation. 

When  former  Congressman  Dick  Swett  and  1  introduced  the  Congressional 
Accountability  Act  on  the  first  day  of  the  103rd  Congress  and  began  pushing  for 
passage,  we  laid  out  three  guiding  principles: 

1 .  If  a  law  is  right  for  the  private  sector,  it  is  right  for  Congress; 

2.  Congress  will  write  better  laws  when  it  has  to  live  by  the  same  laws  it 
imposes  on  the  private  sector; 
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3.  The  separation  of  powers  embodied  m  the  Constitution  must  be  respected. 
These  principles  are  just  as  true  for  the  White  House  as  they  are  for  Congress: 

1 .  If  a  law  IS  nght  for  the  private  sector,  it  is  right  for  the  Wliite  House; 

2.  The  White  House  will  propose  and  enact  better  laws  when  it  has  to  live  by 
the  same  laws  it  imposes  on  the  private  sector; 

3.  The  separation  of  powers  embodied  in  the  Constitution  must  be  respected. 

I  believe  H.R.  3452  lives  up  to  these  three  guiding  pnnciples. 

Congressman  Mica's  legislation  establishes  procedures  very  similar  to  the 
Congressional  Accountability  Act  by  establishing  a  four-step  process  of  counseling, 
mediation,  administrative  proceeding  and/or  judicial  review. 

H.R.  3452  brings  the  White  House  under  1 1  labor  and  employment  laws  from  which 
it  is  currently  exempt  and  will  apply  future  laws  passed  by  Congress.  The  1 1  laws 
from  which  the  White  House  is  currently  exempt,  either  fully  or  partially,  are: 

1 .  The  Fair  Labor  Standards  Act; 

2.  The  Civil  Rights  Act  of  1964; 

3.  The  Amencans  With  Disabilities  Act; 

4.  The  Age  Discrimination  in  Employment  Act  of  1967; 

5.  The  Family  and  Medical  Leave  Act  of  1993. 

6.  The  Federal  Labor  Management  Relations  Act; 

7.  The  Occupational  Safety  and  Health  Act  of  1970; 

8.  The  Rehabilitation  Act  of  1973; 

9.  The  Employee  Polygraph  Protection  Act  of  1988. 

10.  The  Worker  Adjustment  and  Retraining  Notification  Act  of  1988 

1 1 .  The  Veterans  Reemployment  Act 

Whereas  the  Congressional  Accountability  Act  established  a  nonpartisan 
independent  Office  of  Comphance,  H.R.  3452  provides  authonty  to  the  existing 
Merit  Systems  Protection  Board  (MSPB)  to  hear  cases  from  White  House 
employees.  The  MSPB  currently  has  responsibility  for  hearing  and  adjudicating 
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appeals  by  Federal  employees  of  adverse  personnel  actions  and  is  well  suited  to 
take  on  this  responsibility. 

Under  H.R.  3452  the  President  would  have  the  authority  to  establish  the  regulations 
implementing  the  laws.  1  believe  this  authority  should  also  be  given  to  the  MSPB. 

It  is  my  understanding  the  MSPB  currently  has  the  authority  to  review  regulations 
issued  by  the  Office  of  Personnel  Management  (0PM)  and  to  require  agencies  to 
cease  compliance  with  any  regulation  that  could  constitute  a  prohibited  personnel 
practice.  Given  that  the  MSPB  already  has  expertise  in  this  area,  it  would 
strengthen  the  integrity  of  the  process  if  the  authority  to  establish  regulations  is 
given  to  the  MSPB  rather  than  to  the  President. 

1  would  also  like  to  take  this  opportunity  to  address  the  provision  in  the  bill  that 
provides  for  punitive  damages  for  members  of  Congress. 

This  was  an  issue  we  grappled  with  during  consideration  of  the  Congressional 
Accountability  Act.  I  believe  punitive  damages  and  personal  liability,  however, 
should  have  been  part  of  the  Act  but  neither  was  mcluded. 

Opponents  of  punitive  damages  and  personal  liability  argued  that  such  a  provision 
could  hold  the  votes  of  members  of  Congress  hostage  to  blackmail.  In  addition, 
there  was  also  concern  members  of  Congress  face  a  greater  likelihood  of  politically 
motivated  attacks. 

While  this  issue  is  worthy  of  study  by  this  subcommittee,  ultimately,  I  believe  the 
words  of  James  Madison  continue  to  hold  true  for  the  White  House  as  much  as  they 
do  for  Congress  when  he  wrote  in  Federalist  Paper  57: 

I  will  add  as  a  fifth  circumstance  in  the  situation  of  the  House  of 
Representatives,  restraining  them  from  oppressive  measures,  that 
they  can  make  no  law  which  will  not  have  its  fiill  operation  on 
themselves,  and  their  friends,  as  well  as  on  the  great  mass  of 
society.  This  has  always  been  deemed  one  of  the  strongest  bonds 
by  which  human  policy  can  connect  the  rulers  and  the  people 
together. 
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Madison  believed  no  law  would  be  passed  that  did  not  fully  apply  to  Congress.  As 
it  is  now,  punitive  damages  and  personal  liability  exist  for  employers  in  the  private 
sector  but  not  members  of  Congress. 

I  believe  punitive  damages  and  personal  liability  go  hand-in-hand  and  both  should 
be  part  of  the  bill  when  it  is  sent  to  the  floor  of  the  House  for  consideration. 

Mr.  Chairman,  I  appreciate  the  opportunity  to  testify  before  your  subcommittee  and 
would  be  happy  to  answer  any  questions  you  may  have. 
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Mr.  Horn.  We  will  now  begin  the  clock  at  5  minutes  per  Mem- 
ber, and  we  can  have  a  second  round  if  there  are  a  lot  of  questions 
left. 

Just  for  the  record,  let  me  note  that  Mr.  Mica  began  his  testi- 
mony at  10:07,  Mrs.  Maloney  established  the  quorum  at  10:13,  Mr. 
Peterson  at  10:20,  Mr.  Shays  began  at  10:25,  and  it  is  now  10:30. 

Now  let  me  ask  a  few  questions  here.  I  also — obviously  all  of 
your  testimony  that  was  written  goes  in  right  after  we  introduce 
you,  and  that  is  true  of  all  witnesses,  but  I  want  two  other  docu- 
ments in  the  record  at  this  point,  a  letter  from  the  U.S.  Office  of 
Government  Ethics  addressed  to  myself  and  Mrs.  Maloney,  signed 
by  Stephen  D.  Potts,  Director,  dated  June  24,  1996;  a  memoran- 
dum from  the  American  Law  Division  of  the  Congressional  Re- 
search Service  addressed  to  the  committee,  dated  June  24,  1996, 
and  signed  by  Diane  T.  Duffy,  the  legislative  attorney,  American 
Law  Division.  This  gets  into  the  constitutionality  issues  related  to 
establishing  a  chief  financial  officer  in  the  Executive  Office  of  the 
President.  And  we  also  have  a  memorandum  June  21,  1996,  from 
J.R.  Shimpansky  of  the  American  Law  Division,  Congressional  Re- 
search Service,  and  that  is  on  the  proposed  Presidential  Executive 
Office  Accountability  Act  going  through  various  aspects  on  the  sep- 
aration of  powers. 

[The  information  referred  to  follows:] 
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L'niicd  States 

a  Office  of  Goveriunent  Ethics 

1201  New  York  Avenue,  NW.,  Suite  500 


5r    Washington,  DC  20005-3917 


June   24,    1996 


The  Honorable  Steve  Horn 

Chairman 

Subcommittee  on  Government  Management, 

Information  and  Technology 
Committee  on  Governoent  Reform  and  Oversight 
House  of  Representatives 
Washington,  DC  20515 

The  Honorable  Carolyn  S.  Maloney 

Ranking  Minority  Member 

Subcommittee  on  Government  Management, 

Information  and  Technology 
Committee  on  Government  Reform  and  Oversight 
House  of  Representatives 
Washington,  DC  20515 

Dear  Chairman  Horn  and  Ms.  Maloney: 

We  understand  chat  your  subcommittee  will  hold  a  hearing  on 
H.R-  3452,  the  Presidential  and  Executive  Office  Accountability 
Act  ■  Section  4  of  that  bill  contains  on  amendment  to  the 
definition  of  "special  Government  en^jloyee'  (SGE)  in  18  U.S.C. 
S  202(a).  The  proposed  amendment  to  the  definition  of  SGE  could 
have  an  unintended  and  detrimental  effect  within  the  executive 
branch  ethics  program.  We  are  therefore  ask;,ng  that  the  amendment 
be  eliminated  from  H.R.  3452. 

'Special  Govemment  employee*  is  a  term  that  was  created  in 
1962  for  purposes  of  applying  the  newly  recodified  criminal  con- 
flict of  interest  statutes  to  individuals  who  serve  the  Government 
with  or  without  pay  on  a  limited  time  basis.  Since  1962,  the  term 
has  been  used  widely  in  all  aspects  of  the  executive  branch  ethics 
program.  In  addition  to  the  criminal  conflicts  statutes,  it  is 
used  in  the  public  financial  disclosure  law,  the  confidential 
financial  disclosure  regulations  of  the  executive  branch,  the  civil 
ethics  statutes  of  title  5,  U.S.C.  appendix,  and  the  executive 
breuich  administrative  standards  of  conduct.  in  loost  of  these 
cases,  there  is  a  specific  reference  to  18  U.S.C.  §  202  as  the 
primary  source  of  the  term. 
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The  amendment  proposed  in  aecCion  4  of  H.R,  3452  would  narrow 
the  definition  of  special  Government  en^loyee  for  purposes  of  those 
individuals  asked  to  provide  services  in  the  Executive  Office  of 
the  President  (EOP) .  While  the  lead-in  text  of  proposed  subsection 
(e)  is  the  present  definition  of  an  SGE,  the  text  of  paragraphs  (1) 
and  (2)  of  subsection  (e)  qualify  that  definition  of  general 
applicability  by  adding  various  conditions.  Those  conditions  focus 
not  only  on  where  services  are  to  be  performed,  (i.e. .  the  EOP) , 
but  also  on  the  private  activities  or  associations  of  the 
individuals  asked  to  serve. 

We  understand  that  some  might  view  a  change  in  the  definition 
of  special  Government  employee  aa  a  way  to  address  concerns  about 
individuals  who  have  provided,  or  will  provide,  services  to  the  EOP 
without  compensation.  Such  concerns  can  be  {iddressed,  however,  by 
ensuring  a  clearer  understanding  of  what  services  may  be  properly 
requested  from  private  citizens  and  what  ethics  considerations 
apply  when  those  services  are  provided.  A  change  in  the  definition 
of  SGB  will  not  ensure  that  understanding.  And,  because  there  is 
no  difference  in  the  application  of  ethics  restrictions  to  those 
providing  services  to  the  EOP  and  those  providing  services 
elsewhere  in  the  executive  branch,  we  do  not  believe  that  a  special 
definition  for  SGE's  serving  only  in  the  BO?  is  appropriate  or  is 
justified.^  Since  the  Government  is  concerned  about  all  of  its 
processes,  the  agency  in  which  these  individuals  are  asked  to 
provide  services  should  make  no  difference  in  determining  whether 
there  is  a  conflict  of  interest.  Wherei/^er  an  individual  is 
providing  services,  after  his  official  status  is  determined,  his 
private  activities,  holdings  and  associations  become  primary 
considerations  in  how  the  conflicts  laws  apply. 

We  have  never  believed  that  a  system  or  practice  in  any  agency 
should  be  tolerated  that  encourages  or  allows  private  citizens  to 
direct  other  Government  employees  in  their  official  duties,  to  have 
access  to  confidential  Government  infonnation  for  personal  use,  to 
participate  on  an  advisory  committee  other  than  as  a  publicly 
recognized  representative  of  a  particular  sector,  and  to  otherwise 
direct  official  policies  and  the  expenditure  of  official  funds, 
without  the  application  of  conflict  laws  and  regulations,  we  do 
not  support  a  definitional  change  targeted  at  one  agency  that  might 
provide  other  agencies  with  an  argximent  that  they  have  more 
latitude  to  allow  such  a  practice  to  develop.  The  present 
Government-wide  definition  of  SGB  does  not  present  the  opportunity 
for  such  latitude. 


^Certain  Executive  orders  place  higher  conduct  restrictions 
upon  full  time  ens^loyees  serving  in  the  Whita  House  office,  but  do 
not  do  so  for  SOEs ■ 
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Given  our  17  years  experience  with  the  ethics  program,  we  do 
believe  that  the  definition  of  SGE  in  18  U.S. C.  §  202(a)  could  be 
amended  to  be  more  clear.  The  amendments  we  might  suggaet  would 
focus  the  definition  on  the  services  for  vfhich  an  individual  is 
retained,  designated,  appointed,  or  en^loyed.  For  instance,  since 
the  mid-1960 '3  the  definition  of  SGE  in  18  U  S.C.  §  202(a)  has  been 
interpreted  not  to  include  individuals  who  are  selected  by  the 
Govemraent  to  serve  as  "representatives"  of  particular  viewpoints 
in  giving  the  Government  advice  on  a  specific  subject.  To  apply 
the  conflicts  provisions  to  those  individuals  would  impede  their 
ability  to  provide  the  very  services  the  Govemmant  wishes  to 
receive.  From  time  to  time,  the  Government  has  an  interest  in 
hearing  the  clearly  biased  positions  of  particular  groups,  and 
ta)<es  into  account  the  biased  views  that  are  being  given  by  these 
"representatives."  These  "representatives"  are  "retained, 
designated  or  appointed"  primarily  to  serve  on  advisory  groups 
which  by  statute  or  charter  require  specific  representational 
ma)<eup.  Someone  not  familiar  with  Govemm=nt  processes  and  the 
ethics  program  might  not  clearly  understand  che  distinction  simply 
by  reading  the  definition  of  SGE  now  in  section  202.  An  amendment 
clarifying  the  differences  would  be  helpful.  To  more  fully  explain 
the  difference  between  an  SGE  and  a  "representative"  we  enclose  for 
your  reference  a  published  1982  memorandum  from  this  Office 
advising  agencies  of  this  long  held  interpretation  of  section  202. 
(OGE  Advisory  Memorandum  82  x  22) 

Despite  the  concerns  outlined  above,  v/e  do  not  believe  the 
present  definition  of  SGE  in  18  U.S.C  is  so  flawed  that  it  is  in 
need  of  immediate  change.  We  would  like  an  opportunity  to  focus 
carefully  on  what  we  believe  might  be  ;he  most  efficacious 
amendments  for  the  entire  ethics  program.  This  would  take  into 
consideration  padt  interpretative  gloss,  our  practical  experiences, 
and  the  effect  of  the  elimination  by  CPM  of  the  practical 
interpretative  provisions  of  special  Oovemment  employees  that 
appeared  previously  in  the  Federal  Personnel  Maniial  (FPM) . 
Provisions  in  the  FPM  had  provided  very  useful  guidance  to  agencies 
regarding  such  issues  as  how  to  cotmt  the  days  when  calculating  the 
13  0  days  of  actual  service,  when  to  make  that  determination,  and 
how  to  document  it.  We  would  be  happy  to  worlt  with  the  Congress  on 
appropriate  changes,  but  because  that  might  take  more  time  than  the 
consideration  of  other  provisions  of  this  bill,  we  are  requesting 
that  the  proposed  amendment  to  IB  U.9.C.  S  202(a)  be  eliminated 
from  H.R.  3452.  In  that  way,  we  could  have  the  time  necessary  to 
develop  language  that  is  most  helpful  to  the  ethics  program  of  the 
executive  bramch. 

We  appreciate  this  opportunity  to  provide  our  views  and  would 
ask  tloat  this  letter  he   included  in  the  hearing  record.   Itoe  Office 
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of  Honagefflcnc  and  Budget  advises  that  there  is  no  abjection  from 
the  standpoint  of  the  Administration's  program  to  the  presentation 
of  this  report. 

Slncere^iy, 


Enclosure 


:ephen  D.  Potts 
Director 
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Congressional  Research  Service  •  The  Library  of  Congress  •  Washington,  D.C.  20540-7000 


June  24,  1996 


TO 


House  Committee  on  Government  Reform  and  Oversight 
Attention:   Ms.  Anna  Miller 


FROM 


American  Law  Division 


SUBJECT 


Constitutional    Issues    Relating   to   Establishing   a   Chief 
Financial  Officer  in  the  Executive  Office  of  the  President 


This  memorandum  responds  to  your  request  concerning  a  legal  analysis  of 
H.R.  3452,  104th  Congress,  entitled  the  "Presidential  and  Executive  Office 
Accountability  Act,"  (the  bill)  which  amends  the  Chief  Financial  Officers  Act  of 
1990  (the  Act)  and  establishes  a  Chief  Financial  Officer  (CFO)  in  the  Executive 
Office  of  the  President  (EOP).'  The  following  summarizes  the  Chief  Financial 
Officers  Act;  summarizes  and  discusses  the  provisions  of  the  bill;  and  discusses 
relevant  constitutional  issues  raised  by  the  bill,  including  whether  the  bill 
impermissibly  intrudes  upon  the  President's  ability  to  perform  his  constitutional 
functions.  The  following  also  includes  observations  concerning  the  bill  and 
issues  which  may  merit  further  drafting  attention. 

Overview:   Chief  Financial  Officers  Act 

The  Chief  Financial  Officers  Act  of  1990^  established  a  framework  for 
improvement  of  financial  management  and  operations  throughout  the 
government.  The  Act  created  a  new  structure  which  included  a  new  Deputy 
Director  for  Management  in  the  OMB  and  established  a  new  OMB  unit  called 
the  Office  for  Federal  Financial  Management  (OFFM).  The  Act  provided  for  the 
appointment  or  designation  of  a  CFO  and  Deputy  CFO  in  the  major  executive 


The  Executive  Office  of  the  President  includes  the  White  House  Office,  the  Office  of 
Management  and  Budget,  the  Council  of  E>x>nomic  Advisers,  the  National  Security  Cotmdl,  the 
Office  of  the  U.S.  Trade  Representative,  the  Office  of  Science  and  Technology  Policy,  the  Office 
of  the  National  Drug  Control  Pohcy,  the  Office  of  Administration,  and  the  Office  of  the  Vice 
President.   Government  Manual,  1995/96. 

^  31  use.  §§901-903.  The  CFO  Act  was  affected  bj'  passage  of  two  recent  laws  in  the  103rd 
Congress,  the  Government  Performance  and  Results  Act  and  the  Government  Management 
Reform  Act,  Pub.  L.  No.  103-356,  respectively,  which  expanded  and  modified  reporting 
requirements  for  flnancial  statements  by  agencies,  including  the  CFO  agencies. 
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agencies.''  The  main  focus  of  the  Act  is  the  improvement  in  the  management 
and  operation  of  government-wide  financial  audits  and  reporting  procedures. 
The  CFO  structure  is  different  than  the  Offices  of  the  Inspector  Generals  which 
are  watch-dog  units  charged  with  detecting  and  preventing  waste,  fraud  and 
abuse  in  government  programs  and  operations. 

For  the  executive  departments  and  several  other  entities,  the  Act  provides 
that  the  CFO  shall  be  appointed  by  the  President,  by  and  with  the  advice  and 
consent  of  the  Senate,  or  be  designated  by  the  President,  in  consultation  with 
the  head  of  the  agency.''  For  other  agencies,  e.g..  General  Services 
Administration,  the  CFO  is  appointed  by  the  agency  head.*  Under  current  law, 
CFOs  are  required  to,  among  other  things:  (1)  report  directly  to  the  head  of  the 
agency  regarding  financial  matters;  (2)  oversee  all  financial  management 
activities  relating  to  programs  and  operations  of  the  agency;  and  (3)  develop  and 
maintain  an  integrated  agency  accounting  and  financial  management  system, 
which  complies  with  applicable  accounting  principles  and  policies  and 
requirements  prescribed  by  0MB.  CFO  programs  must  (a)  provide  complete, 
reliable,  consistent  and  timely  information  prepared  on  a  uniform  basis  and 
which  responds  to  the  financial  needs  of  agency  management;  (b)  develop  and 
report  on  cost  information;  (c)  integrate  accounting  budget  information;  and,  (d) 
provide  a  systematic  measurement  of  performance.  CFO's  are  required  to  make 
recommendations  to  the  agency  head  regarding  selection  of  the  Deputy  CFO  and 
direct,  manage,  and  provide  agency  guidance  and  oversight  of  agency  financial 
management  personnel,  acti'vities,  and  operations,  including,  among  other 
things,  the  preparation  and  annual  revision  of  the  agency  plan  to  implement  the 
5-year  financial  management  plan  prepared  by  the  Director  of  the  0MB*. 

Additionally,  current  law  requires  that  the  CFO  prepare  and  transmit  an 
annual  report  to  the  agency  head  and  the  Director  of  0MB  which  includes: 

•  a  description  and  analysis  of  the  status  of  financial  management  at  the 
agency; 


Twenty-four  CFOs  currently  are  in  place. 

This  group  includes  the  executive  departments  and  the  Environmental  Protection  Agency 
and  the  National  Aeronautics  and  Space  Administration.    31  U.S.C.  §§901(a)(l)  and  (b)(2). 

This  group  includes  the  Agency  for  International  Development,  the  Federal  Emergency 
Management  Agency,  the  Nuclear  Regulatory  C!ommission,  the  Office  of  Personnel  Management, 
the  Small  Business  Administration,  and  the  Social  Security  Administration.  31  U.S.C.  §§902(a)(2) 
and  (b)(2). 

This  subsection  also  requires  the  CFO  to  direct,  manage  and  provide  policy  guidance  and 
oversight  regarding  the  development  of  agency  budgets;  recruit,  select,  and  train  personnel  to 
carry  out  fmancial  activities;  approve  and  manage  agency  financial  systems  designs  or 
enhancement  projects;  implement  agency  asset  management  systems  including  systems  for  cash 
management,  credit  management,  debt  collection,  and  property  and  inventory  management  and 
control.  31  U.S.C.  §902.  The  5-year  plan  is  required  under  31  U.S.C.  §3512  requires  0MB  to 
prepare  and  submit  to  C!ongress  a  fmancial  management  report  and  a  government-wide  which 
covers  a  5-year  period. 
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•  the  annual  financial  statements  prepared  under  31  U.S.C.  §3515; 

•  the  audit  report  transmitted  to  the  agency  head  under  31  U.S.C.  §3521(0; 

•  a  summary  of  reports  on  internal  accounting  and  administrative  control 
systems  submitted  to  the  President  and  the  Congress  under  amendments 
made  by  the  Federal  Managers'  Financial  Integrity  Act  of  1982;  and, 

•  other  information  the  agency  head  considers  appropriate  to  "fully  inform 
the  President  and  the  Congress  concerning  the  financial  management  of  the 
agency".' 

Moreover,  the  CFO  must  monitor  the  financial  execution  of  the  budget  of  the 
agency  in  relation  to  actual  expenditures,  and  prepare  and  submit  to  the  agency 
head  timely  performance  reports.  The  CFO  must  also  review  on  a  biennial 
basis,  the  fees,  royalties,  rents  and  other  charges  imposed  by  the  agency  for 
services  and  things  of  value  it  provides. 

The  Act  provides  the  CFO  with  certain  powers  so  that  he  may  perform  his 
functions.  CFOs  are  authorized  to  "have  access  to  all  records,  reports,  audits, 
reviews,  documents,  papers,  recommendations,  or  other  materials  which  are  the 
property  of  the  agency  or  which  are  available  to  the  agency,  and  which  relate  to 
programs  and  operations  with  respect  to  which  that  agency  CFO  has 
responsibilities  under  this  section."*  However,  the  CFO  may  not  have  greater 
access  to  records,  materials,  other  documents  of  any  Inspector  General's  Office 
than  is  provided  for  under  any  other  law.'  The  CFO  may  request  information 
or  assistance  from  any  federal,  state  or  local  government  entity.  And,  to  the 
extent  provided  for  in  appropriations,  the  CFO  is  authorized  to  enter  into 
contracts  and  other  arrangements  with  public  agencies  and  private  persons  for 
the  preparation  of  financial  statements,  studies,  analyses,  etc. 

In  1994,  changes  in  the  law  significantly  extended  the  requirement  for 
audited  financial  statements  covering  all  accounts  to  include  the  CFO 
agencies.'"  Previously,  all  agency  heads  covered  under  the  Act  were  required 
to  prepare  and  submit  to  the  OMB  audited  financial  statements  for  each 
revolving  and  trust  fund  and  for  accounts  which  performed  substantial 
commercial  functions.  As  a  three-year  pilot  project,  the  Act  required  statements 
covering  all  accounts  for  some  of  the  CFO  agencies.  In  1994,  Congress  enacted 
changes  that  extended  the  audited  financial  statements  requirement  for  all 
accounts  of  executive  agencies,  including  the  CFO  agencies.  The  new 
requirements  provide  that  not  later  than  March  1,  1997,  and  for  each  year 


'  31  U.S.C.  §902. 
*  31  U.S.C.  1902(b)(1)(A). 
'  31  U.S.C.  §902(b)(2). 
'"31  U.S.C.  §3516. 
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following,  the  agency  head  must  submit  to  the  OMB  an  audited  financial 
statement  for  the  preceding  fiscal  year,  covering  all  accounts  and  associated 
activities  of  each  office,  bureau,  and  activity  of  the  agency.  Furthermore,  not 
later  than  March  31,  1998,  the  Secretary  of  the  Treasury,  in  coordination  with 
the  OMB,  must  submit  to  the  President  and  Ckingress  an  audited  financial 
statement  covering  all  executive  branch  agencies  for  the  preceding  fiscal  year. 

Summary  of  H.R,  3452,  Section  3 

In  general,  H.R.  3452,  if  enacted,  would  apply  eleven  civil  rights  and  labor 
laws  to  the  EOP.  Section  3  of  the  bill  establishes  the  CFO  and  Deputy  CFO  in 
the  EOP.  The  bill  provides  further  that  the  EOP  CFO  shall  have  the  same 
authority  and  perform  the  same  functions  as  CFOs  under  31  U.S.C.  §902.  The 
bill  provides  that  the  President  would  designate  an  employee  of  the  EOP,  other 
than  the  CFO  or  Deputy  CFO,  to  serve  as  the  "head  of  the  agency"  for  carrying 
out  the  purposes  under  31  U.S.C.  §902.  Regarding  appointment  of  the  EOP 
CFO,  the  bill  provides  that  the  CFO  would  be  appointed  by  the  President  from 
among  individuals  meeting  the  standards  in  §901(a)(3),  that  is  individuals  that 
possess  demonstrated  ability  in  general  management  of,  and  knowledge  of  and 
extensive  practical  experience  in  financial  management  practices  in  large 
governmental  or  business  entities.  Thus  it  appears  that  the  appointment  of  the 
EOP  CFO  would  not  require  a  Senate  role  or  consultation  with  the  agency  head, 
who  in  this  case  would  be  the  President's  designee.  The  bill  provides  that  the 
President  shall  appoint  a  Deputy  CFO  who  has  the  same  powers  and  functions 
as  currently  established  Deputy  CFOs. 

With  respect  to  the  performance  of  the  EOP  CFO's  functions,  the  bill 
provides  that  the  Director  of  OMB  shall  prescribe  regulations  which  are 
necessary  to  ensure  that  for  the  purposes  of  implementing  the  EOP  CFO 
provisions,  that  the  EOP  shall  'to  the  extent  practicable  and  appropriate,  be 
treated  (including  for  purposes  of  flnancial  statements  under  section  3516)  in 
the  same  way  as"  other  CFOs."  This  section  appears  to  provide  the  Director 
of  OMB  considerable  discretion  in  his  rulemaking  authority  to  develop  and 
promulgate  regulations  that,  ostensibly,  should  include  special  provisions 
reflecting  the  unique  functions  of  the  EOP.  Although  the  bill  does  not  provide 
express  or  detailed  guidance  for  the  Director,  presumably  these  regulations 
would  take  into  serious  consideration  the  sensitive  functions  of  the  President 
and  his  officers  and  employees  in  the  White  House,  the  Council  of  Economic 
Advisers,  the  National  Security  Council,  the  Office  of  the  U.S.  Trade 
Representative,  the  EOP  Office  of  Administration,  the  Office  of  the  Vice 
President  and  other  offices  within  the  EOP. 

Under  the  technical  and  conforming  amendments  section  of  the  bill,  several 
important  provisions  are  found.  The  bill  would  amend  31  U.S.C.  §§501(a)(7)  and 
(a)(8)  which  set  out  the  specific  functions  of  the  Deputy  Director  for 
Management  at  OMB  regarding  CFOs.  Specifically,  the  bill  would  remove  the 
application  of  two  subsections  to  the  new  CFO  and  Deputy  CFO  of  the  EOP: 


"H.R.  3452,  §3(a)i  emphasU  added. 
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the  Deputy  Director  for  Management/OMB  (1)  would  not  develop  and  maintain 
qualification  standards  for  the  CFO  and  Deputy  CFO  of  the  EOF  and  (2)  would 
not  provide  advice  to  the  agency  head  with  respect  to  the  selection  of  the  EOF 
CFO  or  Deputy  CFO.  Thus,  it  appears  that  the  other  functions  of  the  Deputy 
Director  for  Management/OMB  remain  applicable  to  the  EOF  CFO  and  Deputy 
CFO,  several  of  which  are  summarized  as  follows: 

•  provide  overall  direction  and  leadership  to  the  executive  branch  on 
financial  matters; 

•  review  agency  budget  requests  for  financial  management  systems; 

•  review  and  recommend  to  the  Director  changes  to  the  budget  and 
legislative  proposals  of  agencies  to  ensure  they  are  in  accordance  with 
financial  plans  of  the  OMB; 

•  monitor  the  financial  execution  of  the  budget; 

•  oversee,  and  periodically  review,  and  make  recommendations  to  the 
agency  heads  on  administrative  structure  with  respect  to  financial 
management  activities.'^ 

Discussion  of  legal  issues 

Questions  are  raised  concerning  whether  the  establishment  of  an  EOF  CFO 
would  interfere  impermissibly  with  the  performance  of  the  President's 
constitutional  functions."  The  concept  of  protecting  the  President's  ability  to 
effectively  perform  his  functions  is  founded  in  the  separation  of  powers  doctrine. 
By  establishing  three  branches  of  government,  a  system  of  checks  and  balances 
was  created  to  ensure  the  proper  functioning  of  the  coordinate  branches.  The 
Constitution  "contemplates  that  practice  will  integrate  the  dispersed  powers  into 
a  workable  government.  It  enjoins  upon  its  branches  separateness  but 
interdependence,  autonomy  but  reciprocity."  "The  Supreme  Court  has 
recognized  that  the  Framers  "built  into  the  tripartite  Federal  Government ...  a 
self-executing  safeguard  against  the  encroachment  or  aggrandizement  of  one 
branch  at  the  expense  of  the  other."'*  Other  important  Supreme  Court  cases 
have  examined  whether  specific  facts  presented  the  "danger  of  congressional 


''  31  U.S.C.  §503  (Functions  of  Deputy  Director  for  Management]. 

"  The  Constitution  empowers  the  President  to,  among  other  things,  be  the  Commander 

in  Chief  of  the  Army  and  Navy,  to  grant  reprieves  and  pardons,  to  make  treaties,  by  and  with  the 
advice  and  consent  of  the  Senate,  appoint  ambassadors,  Judges  of  the  Supreme  Court  as  well  as 
officers  of  the  United  States,  and  to  take  care  that  the  laws  be  faithfully  executed.  Art  11,  §§2  and 
3. 

'*  Young^town  Sheet  &  Tube  Co.  v.  Sawyer,  343  U.S.  579,  635  (1952)(JackEon,  J. 

concurring),  quoted  with  approval  in  Mistretta  v.  United  States,  488  U.S.  361,  381  (1988). 

'*  Buckley  v.  VaUo,  424  U.S.  1,  122  (1976). 
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usurption  of  Executive  Branch  functions""  or  involved  an  attempt  by  the 
Congress  to  increase  its  own  power  at  the  expense  of  the  executive  branch." 
Even  more  recently,  the  Court  in  Loving  v.  United  States  stated,  "Even  when  a 
branch  does  not  arrogate  power  to  itself,  moreover,  the  separation-of-powers 
doctrine  requires  that  a  branch  not  impair  another  in  the  performance  of  its 
constitutional  duties.'* 

The  Court  has  established  two  tests  that  are  applied  to  determine  whether 
an  enactment  would  (1)  impermissbly  disrupt  the  proper  balance  between  the 
branches  by  interfering  with  the  President's  ability  to  perform  his  constitutional 
functions  or  (2)  would  tend  to  encroach  upon  the  functions  of  the  executive 
branch  or  (3)  would  impermissibly  increase  or  aggrandize  Congress'  powers  at 
the  expense  of  the  President's  power.  Although  the  assessment  of  these  three 
concerns  as  they  relate  to  H.R.  3452  is  speculative  in  so  far  as  it  is  unknown 
what  the  bill,  if  enacted,  would  provide  for  exactly,  the  Court's  tests  and 
treatment  of  separation  of  powers  challenges  guide  an  examination  of  the  bill, 
as  introduced. 

In  Nixon  v.  Administrator  of  General  Services,  the  former  President 
challenged  the  constitutionality  of  the  legislation  which  gave  the  GSA  control 
over  the  documents  and  tape  recordings  of  his  administration.  In  evaluating  the 
challenge  to  the  law  to  determine  whether  it  was  an  impermissible  interference 
by  Congress  into  matters  inherently  solely  the  business  of  the  President,  the 
Court  adopted  a  two  part  test: 

In  determining  whether  the  Act  disrupts  the  proper  balance  between  the 
coordinate  branches,  the  proper  inquiry  focuses  on  the  extent  to  which  it 
prevents  the  executive  branch  from  accomplishing  its  constitutionally 
assigned  function  ....  Only  where  the  potential  for  disruption  is  present 
must  we  then  determine  the  impact  is  justified  by  an  overriding  need  to 
promote  objectives  within  the  constitutional  authority  of  Congress  ....'' 

The  Court,  in  upholding  the  constitutionality  of  the  statute,  recognized  a  sphere 
of  power  th.it  should  be  free  from  intrusion  by  a  coordinate  branch.  However, 
as  seen  in  the  two-prong  test,  the  examination  calls  for  balancing  the  interests 
of  the  two  branches. 

This  test  can  be  applied  to  section  3  of  the  bill  establishing  the  EOP  CFO. 
Would  this  enactment  disrupt  the  proper  balance  between  Congress  and  the 
President  by  preventing  the  latter  from  performing  his  constitutional  duties? 


"  Bowsher  v.  Synar,  478  U.S.  714.  727  (1986). 

"  Morrison  v.  Olson,  487  U.S.  654  (1988)(upholding judicial  appointment  and  limitations 

on  removal  of  independent  counsel.) 

"  64  U.S.L.W.  4390  (June  3,  1996),  citing  Mistretta,  supra,  at  397-408. 

"  433  U.S.  425,  443  (1977);  See  also  U.S.  v.  Nixon,  418  US.  683  (1974). 


44-004  97  -  3 
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Certainly  there  would  be  some  degree  of  "disruption"  in  that  the  performance  of 
financial  management  activities  would  be  modified  and  placed  under  the 
umbrella  of  the  CFO  Act.  Internal  financial  management  and  auditing  functions 
currently  in  place  would  be  eliminated.  Yet,  conceivably,  some  level  of 
disruption  would  be  lessened  in  that  the  new  CFO  duties  would  come  within  a 
well-established  and  tested  framework.  Other  CFOs  have  been  in  place  since 
1990.  Second,  the  bill  provides  that  the  Director  of  0MB  should  promulgate 
regulations  that  "to  the  extent  practical  and  appropriate"  treats  the  EOF  CFO 
the  same  as  other  CFOs.  This  general  authority  has  great  potential  for  carving 
out  special  provisions  for  the  CFO  in  the  EOF  to  provide  for  the  least  amount 
of  disruption  of  the  President's  duties.  This  grant  of  authority  may  be  used  to 
create  thoughtful  and  well-crafted  regulations  which  recognize,  and  make 
exceptions  for,  the  sensitive  and  confidential  nature  of  EOF  matters.  Certainly, 
such  exceptions  would  be  appropriate  for  sensitive  matters  involved  in  the  White 
House  Office  with  regard  to  the  President  and  his  duties,  the  USTR,  the 
National  Security  Council  and  other  offices  which  may  be  involved  in  issues 
dealing  with  national  security,  confidential  policy  matters  and  similar  issues. 

The  bill,  however,  does  not  detail  these  or  other  exceptions  with 
particularity.  The  delegation  of  general  rulemaking  authority  to  the  Director 
without  specific  exemptions  may  provide  a  basis  for  an  argument  that  an 
impermissible  level  of  disruption  would  or  may  occur.  Although  we  do  not  know 
what  regulations  the  Director  would  issue,  the  point  remains  that  the  bill  does 
not  carve  out  areas  in  which  the  CFO  would  not  function.  The  bill  does  not 
guide  the  Director  in  his  rulemaking  function.  Other  bills  introduced  in  the 
past,  for  example,  the  bill  which  would  establish  an  Inspector  General  in  the 
EOP^",  have  carved  out  areas  that  would  not  be  subject  to  the  new  officer's 
jurisdiction.  For  instance,  exceptions  could  include  financitJ  management 
matters  relating  to  areas  of  deliberations  and  decisions  on  policy  matters  or 
matters,  the  disclosure  of  which,  would  constitute  a  serious  threat  to  the 
nationad  security  or  would  significantly  impair  national  interests.  In  order  to 
guard  against  a  court  finding  impermissible  intrusion  and  disruption,  special 
provisions  that  recognize  the  unique  functions  and  daily  operations  of  the  offices 
that  constitute  the  EOP  may  be  included. 

Additionally,  the  bill  provides  that  the  CFO  shall  have  access  to  all  records, 
reports,  reviews,  documents,  papers,  recommendations,  and  other  materials 
which  are  the  property  of  the  EOP  or  which  are  available  to  the  EOP,  and 
which  relate  to  the  programs  and  operations  with  respect  to  which  the  CFO  has 
responsibilities.  This  section  in  particular  raises  important  constitutional 
concerns  in  that  excessive  intrusion  into  the  documents,  reports,  and  other 
materials  in  the  EOP  may  be  impermissibly  disruptive  under  the  test  adopted 
in  Nixon  v.  GSA.  Again,  the  bill  does  not  create  a  zone  of  protection  for  the 
President  or  his  offices.  Relying  on  the  general  rulemaking  authority  of  the 
Director  of  0MB  to  articulate  such  a  zone  may  be  insufficient  to  make  the 
argument  that  the  performance  of  the  President's  constitutional  functions  is 
being  protected.    This  is  very  difficult  to  assess  because  at  this  time  no  such 


H.R.  3038,  103rd  Congress. 
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regulations  have  been  developed  or  proposed.  The  bill  may,  through 
amendments,  create  broad  and  well-crafted  exemptions  to  ensure  that  the 
President  could  continue  to  perform  his  constitutional  functions  without  an 
undermining  or  disruptive  influence. 

A  second  test  adopted  in  separation  of  powers  cases  focuses  on  efforts  by 
one  branch  to  encroach  on  another  or  efforts  by  one  branch  to  increase  its 
power  at  the  expense  of  another  branch  through  a  process  called 
aggrandizement.   In  Morrison  v.  Olson,  the  Court  stated: 

Time  and  again  we  have  reaffirmed  the  importance  in  our  constitutional 
scheme  of  separation  of  governmental  powers  into  the  three  coordinate 
branches  ...  As  we  stated  in  Buckley  v.  Valeo  [citation  omitted]...,  the  system 
of  separate  powers  and  checks  and  balances  established  in  the  Constitution 
was  regarded  by  the  Framers  as  'self-executing  safeguard  against  the 
encroachment  or  aggrandizement  of  one  branch  at  the  expense  of  the 
other.'  ....  We  have  not  hesitated  to  invalidate  provisions  of  law  which 
violate  this  principle  ...On  the  other  hand,  we  have  never  held  that  the 
Constitution  requires  that  the  three  branches  of  Government  'operate  with 
absolute  independence.'  U.S.  v.  Nixon,  [citation  omitted];  see  also,  Nixon  v. 
Administrator  of  General  Services  [citation  omitted]....^' 

Later  in  Mistretta,  the  Court  assessed  encroachment  and  aggrandizement  issues 
in  the  context  of  the  separation  of  powers  doctrine: 

It  is  this  concern  of  encroachment  and  aggrandizement  that  has  animated 
our  separation-of-powers  jurisprudence  and  aroused  our  vigilance  against 
the  'hydraulic  pressure  inherent  with  each  of  the  separate  Branches  to 
exceed  the  outer  limits  of  its  power'  [citation  omitted]... .Accordingly,  we 
have  not  hesitated  to  strike  down  provisions  of  law  that  either  accrete  to 
a  single  branch  powers  more  appropriately  diffused  among  sepsirate 
branches  or  that  undermine  the  authority  and  independence  of  one  or 
another  coordinate  branch  ....  By  the  same  token,  we  have  upheld  statutory 
provisions  that  to  some  degree  commingle  the  functions  of  the  Branches, 
but  that  pose  no  danger  of  either  aggrandizement  or  encroachment.^ 

Applying  its  ovra  test,  the  Court  in  Mistretta,  rejected  the  claim  that  the 
Sentencing  Reform  Act  of  1984,  as  amended,  violated  principles  of  separation  of 
powers.  The  Court,  citing  the  above  noted  precedent  as  well  as  the  Nixon  cases. 


^'  Morrison,  487  U.S.,  at  693.  This  test  was  reaffirmed  expressly  in Mefropoiiton  Airports 

Authority  et  at.  v.  Citizens  for  the  Abatement  of  Aircraft  Noise,  et.  a!.  Ill  S.Ct.  2298  (1991). 

^  488    U.S.,    at    382,    citing  Morrison    and    CFTC   v.    Schor,    478    U.S.    833,    861 

(1986)(uphoIding  agency's  assumption  of  jurisdiction  over  state  law  counterclaims.) 
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recognized  an  overlapping  responsibility  between  the  three  branches  and 
adopted  a  flexible  understanding  of  separation  of  powers.^ 

Applying  this  flexible  aggrandizement/encroachment  test  to  the  bill,  it  may 
be  argued  that  the  bill,  to  a  certain  extent,  attempts  to  prevent  aggrandizement 
of  powers  for  the  Congress  or  attempts  to  prevent  encroachment  into  areas  of 
the  President  that  are  solely  his.  For  example,  the  bill  does  not  permit  the 
Deputy  Director  for  Management/OMB  (1)  to  develop  and  maintain  qualification 
standards  for  the  EOP  CFO  or  Deputy  CFO  under  31  U.S.C.  §§901  and  902,  as 
amended  by  the  bill  and  (2)  to  provide  advice  to  the  agency  head  (the  President's 
designee)  with  respect  to  the  selection  of  the  EOP  CFO  or  Deputy  CFO.  Thus, 
the  President's  selection  of  the  CFO  and  Deputy  are  not  constrained  by  the 
bill.^  Additionally,  the  bill  does  not  require  the  appointment  to  be  made  with 
the  advice  and  consent  of  the  Senate.  And,  the  bill  does  not  limit  the 
President's  power  to  remove  this  official.  Moreover,  proponents  of  the  bill  may 
argue  that  Congress'  role  is  restrained  in  that  it  is  limited  to  receiving  reports 
and  other  information  and  does  not  have  a  more  intrusive  reporting  or 
information-gathering  role.  These  provisions  would  tend  to  support  an 
argument  that  the  bill  does  not  impermissibly  seek  to  aggrandize  powers  for  one 
branch  at  the  expense  of  another. 

Notwithstanding  these  provisions,  however,  the  bill  applies  all  other  powers 
of  the  Deputy  Director  for  Management  and  all  other  provisions  of  the  CFO  Act 
to  the  new  CFO  of  the  EOP.  These  powers,  as  seen  above,  are  broad  and  far- 
reaching.  Some  may  argue  that  because  the  CFO  is  granted  such  an  impressive 
range  of  power,  e.g.,  access  to  all  records,  and  because  he  must  report  his 
findings  to  Congress,  that  this  would  result  in  Congress  accreting  to  itself 
executive  power.  Along  these  same  lines,  some  may  argue  that  a  court  would 
be  called  upon  to  invalidate  such  an  attempt  to  place  a  CFO  in  the  EOP  to 
perform  these  functions,  to  gain  such  intimate  knowledge  of  each  office  which 
constitutes  the  EOP  and  then  report  this  knowledge  to  Congress  in  the  manner 
required  under  the  bill.  By  the  same  token,  the  bill  does  not  appear  to  take  into 
account  the  unique  entity^  and  functions  of  the  EOP  and  the  universe  of 
matters      which      may     be      involved.  To      weather     potential 

aggrandizement/encroachment  arguments,  the  drafters  may  want  to  include 
provisions  which  recognize  and  protect  the  sensitive  matters  which  arise  within 
the  day-to-day  operations  of  the  various  units  within  the  EOP. 


^  488  U.S.,  at  381.    The  Court  rejected  arguments  that  the  Sentencing  Commission 

membership  effected  an  unconstitutional  accumulation  of  power  within  the  Judicial  Branch  and 
at  the  same  time  undermined  the  Judicial  Branch's  independence  and  integrity.  Moreover  the 
Court  concluded  that  the  concerns  of  disruption  of  the  balance  of  power  between  the  branches  was 
unfounded  and  did  not  compel  the  Court  to  invalidate  the  law. 

^  As  noted  earlier,  the  President  should  choose  a  CFO  with  the  requisite  knowledge  and 

experience  needed  for  the  job. 

^  The  EOP  is  different  structurally  than  other  executive  departments  in  that  to  a 

degree,  it  is  decentralized  and  consists  of  self-contained  units,  e.g.,  USTR,  National  Security 
Council,  etc. 
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Finally,  several  other  observations  maybe  made.  For  example,  the  bill  does 
not  appear  to  define  the  EOP.  Second,  the  bill  does  not  include  provisions  for 
the  transfer  of  existing  functions,  personnel,  pfbperty  and  records  of  the  agency 
that  relate  to  financial  management  functions  into  the  new  CFO's  office.  As 
seen  in  the  CFO  Act,  provisions  have  been  made  for  the  transfer  of  functions 
and  personnel  into  the  new  offices.^®  An  examination  of  the  Government 
Manual  indicates  that  currently  there  is  a  Director  of  Financial  Management 
Division  in  the  Office  of  Administration  in  the  EOP.  Other  offices  and 
personnel  writh  financial  management  duties  may  exist  as  well.  Third,  the  bill 
may  want  to  provide  the  President  with  the  opportunity  to  submit  a 
reorganization  plan  that  proposes  the  arrangement  of  the  new  office  as  has  been 
provided  for  other  agencies  under  the  CFO  Act. 

We  hope  this  memorandum  is  useful  to  you.  Please  contact  us  if  you 
require  any  further  assistance. 


Diane  T.  Duffy  «» 
Legislative  Attorney 
American  Law  Division 


See  31  U.S.C.  §901  note. 
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Mr.  Horn.  Now,  let  the  clock  begin  now,  not  when  I  am  putting 
things  in  the  record,  and  let  me  just  raise  a  few  questions. 

The  White  House  does  use  volunteers,  as  we  know  it  has  hap- 
pened in  every  administration,  to  simply  process  the  mail  because 
it  is  overwhelming.  We  use  interns  that  are  in  academic  programs, 
as  presumably  the  ethics  criterion  here,  and  we  are  not  allowed  to 
use  adults  unless  they  are — we  are  limited  to  senior  citizens  volun- 
teers unless  that  has  been  changed  by  Mr.  Shays'  act. 

So  one  of  the  things  I  think  you  need  to  deal  with  is  would  in- 
terns still  be  able  to  serve  on  the  White  House  staff  during  the 
summers  or  whenever,  as  they  do  on  our  staffs,  and  if  so,  what  are 
the  criteria  that  guide  the  interns,  and  would  senior  citizen  volun- 
teers who  have  served  every  administration  in  sorting  the  mail, 
that  I  can  think  of  in  modem  times,  would  they  be  excluded  if  your 
bill  was  to  become  law? 

Mr.  Mica.  Mr.  Chairman,  the  intent  of  the  bill  is  to  get  some 
handle  on  this,  that  the  White  House  shouldn't  have  any  privileges 
that  business  or  the  Congress  is  excluded  from.  It  is  our  feeling 
that  there  should  be  some  similar  standard. 

I  have  no  problems  with  students  who  are  part  of  an  academic 
program  participating,  but  I  think  you  will  find  in  the  White  House 
the  volunteers  go  far  beyond  that.  There  are  many  people  who  have 
no  status  in  the  academic  community.  That  is  one  of  our  concerns, 
then,  using  these  folks  in  a  way  that  is  prohibited  under  the  Fair 
Labor  Standards  Act. 

Then  also  my  other  concern  is  the  definition  of  special  employees 
when  you  have  folks  like — and  I  say  Harry  Thomason.  You  have 
another  character  that  we  are  investigating,  Mort  Engelberg.  Then 
you  have  different  standards.  Some  are  reimbursed  on  a  per  diem 
basis.  In  fact,  part  of  the  law  reads  that  unless  you  are  an  em- 
ployee, you  are  not  entitled  to  some  per  diem.  So  certain  exceptions 
are  made  in  the  White  House  that  are  not  made  anjrwhere  else. 

We  do  need  to  be  reasonable.  There  is  a  place  for  volunteers,  but 
there  are  many  questions  raised  by  their  level  of  activity,  by  their 
participation 

Mr.  Horn.  I  understand  that  they  shouldn't  be  lobbyists  by  an- 
other disguise,  and  the  Thomason  case  you  cited  as  that.  We  don't 
want  to  include  that.  We  also — obviously  adults  come  under  intern- 
ship programs,  too 

Mr.  Mica.  Our  bill  would  not  exclude  those,  as  I  understand  it, 
that  are  involved  with  academic-type  activity,  and  similarly  you, 
Mr.  Chairman,  cannot  go  out  and  just  have  volunteers  roaming  in 
our  office. 

Mr.  Horn.  That  is  correct  under  the  House  ethics  rules. 

Let  me  ask  you  the  question,  under  the  inspector  general  you 
provide  for  a  chief  financial  officer.  We  recommended  from  this 
committee  that  the  White  House  ought  to  have  an  inspector  gen- 
eral. Why  was  not  the  inspector  general  included  in  your  bill? 

Mr.  Mica.  I  would  be  open  to  that,  and  I  think  Mr.  dinger  has 
recommended,  and  possibly  you  and  other  Members  have  rec- 
ommended, inspector  general  is  sort  of  responsible  after  the  fact  to 
view  what  is  going  on  and  keep  everything  straight.  The  chief  fi- 
nancial officer  is  important  to  the  structure,  operations,  the  ac- 
countability, so  we  have  the  records  in  order,  so  that  things  don't 
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take  place  in  the  management  and  financial  operations  on  an  ongo- 
ing basis.  So  I  could  support  both. 

Mr.  Horn.  That  is  all  I  wanted  to  hear. 

Now,  the  separation  of  powers  situation  we  have  in  relation  to 
discrimination  cases,  not  wanting  to  be  under  the  thumb  of  an  ex- 
ecutive branch  which  would  be  pla3dng  political  games  with  Con- 
gress. We  set  up  our  own  Office  of  Compliance.  It  is  also  possible 
that  an  EEOC  staffed  in  one  administration  could  play  political 
games  with  the  Office  of — the  Executive  Office  of  the  President. 
Now,  should  the  President  at  the  Executive  Office  have  an  Office 
of  Compliance  similar  to  our  Office  of  Compliance? 

Mr.  Mica.  I  think  that  would  probably  be  a  good  idea.  It  is  im- 
portant that  we  ensure  the  integrity  of  the  process  both  for  the 
Congress  and  for  the  White  House,  much  as  we  want  the  President 
to  enjoy  the  same  types  of  protections  we  have  set  for  ourselves. 

Mr.  Horn.  I  think  it  is  important,  as  you  suggest,  because  both 
offices  are  political  offices,  they  are  not  civil  service  offices.  They 
have  got  civil  servants  in  the  Executive  Office  of  the  President  in 
a  sense,  or  on  assignment,  or  whatever,  certainly  in  the  Office  of 
Management  and  Budget.  But  the  fact  is  it  is  a  political  office,  and 
those  are  generally  pleasure  appointments  within  the  Executive  Of- 
fice. Some  aren't,  and  some  people  stay  there  just  to  stay  here  10, 
20,  30,  40,  50  years,  even  though  there  is — most  civil  service  here 
they  stay  because  they  are  competent,  and  other  people  hire  them. 

I  think  you  are  being  very  reasonable  on  this,  and  we  will  incor- 
porate some  of  the  suggestions  and  dialog  we  have  had  here  so  we 
don't  limit  the  Presidency  any  more  than  we  limit  the  legislative 
branch. 

Mr.  Shays,  do  you  have  any  comments  on  this? 

Mr.  Shays.  No. 

Mr.  Horn.  None,  OK. 

I  now  yield  5  minutes  to  the  gentlewoman  from  New  York,  the 
ranking  minority  member,  Mrs.  Maloney. 

Mrs.  Maloney.  Thank  you  very  much,  Mr.  Chairman. 

I  flew  in  from  New  York  for  my  hearing.  I  request  you  put  my 
opening  statement  in  the  record  as  read. 

Mr.  Horn.  Absolutely. 

Mrs.  Maloney.  Thank  you. 

[The  prepared  statement  of  Hon.  Carolyn  B.  Maloney  follows:] 
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HEARING  ON  H.R.  3452,  THE  PRESIDENTIAL  AND  EXECUTIVE  OFFICE 
ACCOUNTABIUTY  ACT 

June  25,  1996 

Thank  you  Mr.  Chainnan.  The  bill  we  will  consider  today,  H.R.  3452,  the 
Presidential  and  Executive  Office  Accountability  Act,  is  based  on  the  sound  premise  that  the 
federal  government  should  be  subject  to  the  same  laws  and  regulations  as  the  private  sector. 
Congress  has  already  passed  the  Congressional  Accountability  Act,  which  does  this  for 
Congress.  This  legislation  would  extend  the  law  to  the  White  House  and  the  Executive  Office 
of  the  I*resident.  While  I  believe  this  is  a  very  good  idea,  I  am  unfortunately  unable  to  fully 
endorse  H.R.  3452  at  this  time  because  of  certain  drafting  and  technical  problems.   However, 
I  would  like  to  see  some  version  of  this  bill  become  law  and  hope  that  the  Chairman  will  woik 
with  me  to  address  the  concerns  of  all  interested  parties. 

H.R.  3452  would  apply  to  the  Executive  Office  of  the  President  eleven  civil  rights, 
labor,  and  worlqilace  laws  which  Congress  applied  to  itself  in  the  Congressional 
Accountability  Act.   OSHA,  the  American  with  Disabilities  Act,  the  Family  and  Medical 
Leave  Act,  the  Civil  Rights  Act  of  1964  —  these  are  only  some  of  the  landmark  laws 
governing  the  private  sector  which  would  be  applied  to  the  White  House.  This  bill  would  also 
establish  remedies  and  procedures,  similar  to  those  in  the  private  sector,  for  aggrieved 
employees. 

These  are  worthy  goals,  but  in  reaching  them  we  must  be  careful  of  unintended  results. 
For  example,  as  currency  drafted  this  legislation  would  abolish  the  White  House  volunteer 
program,  something  I  doubt  anyone  wants.  The  biU  would  also  forbid  the  President  from 
using  political  affiliation  as  a  criteria  in  liiring,  which  is  entirely  unrealistic.  In  addition,  the 
bill  would  create  a  Chief  Financial  Officer  for  the  Executive  Office  of  the  President  and  amend 
the  definition  of  "special  government  employee"  as  it  is  applied  in  that  office.   Neither  of  these 
provisions  were  part  of  the  Congressional  Accountability  Act,  nor  are  they  particularly 
relevant  to  applying  private  sector  laws  to  the  government.    While  these  provisions  may  have 
some  benefits,  I  believe  they  need  more  study.  Do  we  really  need  a  CFO  for  the  1700 
employees  of  the  Executive  Office  of  the  President?  Would  the  changes  to  the  definition  of 
special  government  employee  in  this  biU  make  it  impossible  of  the  President  to  ask  advise  from 
any  outside  experts?  ITiese  and  other  questions  need  to  be  answered  as  we  consider  this 
legislation.  Finally,  the  Justice  Department  has  raised  serious  Constitutional  questions  relating 
to  the  separation  of  powers  doctrine  which  need  to  be  addressed. 

Mr.  Chainnan,  we  should  consider  this  legislation  in  a  truly  bipartisan  way,  with 
proper  respect  for  the  institutional  concerns  of  the  Executive  Office  of  the  President.  I  look 
forward  to  hearing  from  today's  witnesses  and  to  working  with  you  as  this  legislation  moves 
forward.  Thank  you  Mr.  Chairman. 
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Mrs.  Maloney.  I  commend  my  two  colleagues  on  this  bill.  I  was 
in  Florida  recently,  Mr.  Mica.  I  met  a  lot  of  your  constituents.  I 
wanted  to  ask  you,  first  of  all,  about  section  411  of  your  bill  on 
page  7,  and  it  reads  that  it  would  give  courts  or  administrative 
bodies  the  authority  to  order  the  President  to  hire,  reinstate,  or 
promote  an  individual.  And  is  that  your  intent,  and  isn't  that  un- 
constitutional under  the  appointments  clause  of  article  1  of  the 
Constitution  concerning  Presidential  appointments? 

Mr.  Mica.  Again,  I  think  there  are  some  employees  that  are  cov- 
ered under  title  3,  some  employees  that  are  covered  under  title  5. 
What  we  are  trying  do  is  set  up  some  mechanism  for  grievance, 
and  when  there  has  been  some  type  of — ^there  is  some  t5T)e  of  un- 
just activity  or  action  against  an  employee,  that  that  employee  has 
some  rights  similar  to  what  others  have  in  the  private  sector  and 
in  other  Government  agencies  govemmentwide  for  redress  of  their 
grievance  and  replacement.  We  are  not  trying  to  interfere  with  the 
President's  authority,  the  President  would  still  be  able  to  hire  and 
fire  at  will,  but  we  are  trying  to  set  up  again  some  mechanism  for 
redressing  a  wrong  in  the  employment  practice. 

Mrs.  Maloney.  You  would  be  willing  to  work  legislation  to 
amend  that  so  that  the  authority  or  administrative  bodies  would 
not  dictate  to  the  President  regarding  hiring  or  firing  practices? 

Mr.  Mica.  Absolutely.  I  think  the  bill  does  need  some  fine  tuning 
and  can  be  vastly  improved  by  input  from  your  side  of  the  aisle  and 
from  the  administration.  We  are  going  to  hear  from  the  administra- 
tion officials  who  have  some  suggestions,  and  I  am  open  to  that. 

Mrs.  Maloney.  Would  you  consider  another  approach  possibly 
amending  the  bill  to  create  an  Office  of  Compliance  for  the  White 
House,  just  as  Congress  established  an  Office  of  Compliance  for  the 
legislative  branch?  As  you  know,  we  have  numerous  bills  before 
Congress  where  we  have  really  tried  to  keep  our  separation  of  pow- 
ers and  not  have  a  court  oversight  of  our  various  activities,  and  I 
just  wondered  would  you  entertain  such  an  amendment  to  create 
an  Office  of  Compliance? 

Mr.  Mica.  I  think  Chairman  Horn  asked  a  similar  question,  and 
I  said  I  would  be  very  receptive  to  any  t3rpe  of  structure  or  mecha- 
nism that  would  serve  that  purpose.  And  again,  we  do  have  politi- 
cal offices  here,  and  you  don't  want  the  President,  just  like  we  don't 
want  the  Congress,  caught  up  in  undue  constraints  or  situations 
that  may  or  may  not  apply  to  other  parts  of  Government  or  the  pri- 
vate sector.  So  yes,  I  would 

Mrs.  Maloney.  You  mentioned  we  do  have  an  office  of  great  im- 
portance, but  there  is  also  a  political  side  to  elections  and  to  offices, 
and  when  Congress  passed  the  Congressional  Accountability  Act,  it 
provided  in  section  502  for  Members  to  consider  party  affiliation 
and  really  political  and  personal  compatibility  in  our  hiring  prac- 
tices. But  your  bill  does  not  have  a  provision  allowing  the  White 
House  to  exercise  the  same  consideration  in  hiring  decisions  and 
practices,  and  would  you  be  willing  to  consider — ^would  you  amend 
the  bill  to  give  the  White  House  the  same  flexibility  concerning  po- 
litical compatibility  as  Congress  has? 

Mr.  Mica.  I  would  have  no  problem  with  that  type  of  an  amend- 
ment. 

Mrs.  Maloney.  Thank  you  very  much. 


70 

To  follow  up  on  what  the  chairman  mentioned  earlier — and  we 
have  had  a  very  good  bipartisan  cooperation  in  this  subcommittee, 
and  probably  in  one  of  the  most  partisan  Congresses  in  history.  We 
pass  a  lot  of  good  bills  out  of  this  committee,  but  he  raised  the 
point  of  the  volunteers,  and  I  know  for  years  the  White  House  has 
had  a  volunteer  program  for  Boy  Scouts  and  Girl  Scouts,  and  it 
would  not  fit  the  definition.  You  said  it  must  have  an  academic 
leaning  to  it.  This  is  really  public  service  learning,  the  young  peo- 
ple should  be  trained  in  caring  about  other  people. 

I,  for  one,  am  concerned  about  not  allowing  the  volunteer  pro- 
gram to  go  forward.  Even  President  Bush's — one  of  his  main  initia- 
tives was  1,000  lights.  We  should  encourage  volunteers,  and  cer- 
tainly the  best  way  to  encourage  volunteers  is  by  example,  and  I 
would  like  to  add  my  voice  in  support  of  the  statements  earlier  that 
the  chairman  made  for  consideration  of  exempting  volunteers  from 
this  legislation  so  we  can  consider — continue  in  that  great  tradition 
of  volunteering  in  this  country,  starting  right  there  at  the  White 
House. 

Mr.  Mica.  I  have  no  problem  with  the  use  of  volunteers.  I  would 
even  like  to  see  the  Congress  allowed  to  use  more  volunteers. 
Again,  when  you  have  a  law  like  the  Fair  Labor  Standards  Act,  you 
don't  want  the  Congress  or  the  White  House  to  carve  out  a  niche 
and  use  people  where  they  should  be  using  full-time  people.  So 
there  has  to  be  a  balance. 

We  want  to  encourage  voluntarism,  but  we  also  want  compliance. 
Again,  I  could  probably  operate  my  office  very  efficiently  with  a 
core  of  volunteers,  and  maybe  businesses  could  take  advantage  of 
voluntarism,  but  we  operate  now  under  some  strict  constraints. 
Part  of  my  bill  is  also  to  get  the  White  House  and  the  Congress 
and  the  American  people  to  think  about  the  constraints  of  some  of 
the  laws  that  we  impose  on  the  private  sector,  and  now  we  have 
imposed  on  Congress,  so  maybe  we  have  to  rethink  our  laws  in 
terms  of  how  it  affects  voluntarism  and  the  private  sector  also. 

Mr.  Horn.  I  yield  5  minutes  to  the  gentleman  from  Virginia,  Mr. 
Davis. 

Mr.  Davis.  Thank  you,  Mr.  Chairman. 

Let  me  ask — Mr.  Mica  addressed  this,  but  as  the  author  of  the 
Shays  act,  Mr.  Shays,  would  you  have  any  problem  with  the  Execu- 
tive Office  of  the  President  being  subject  to  the  laws  the  President 
signs  into  law? 

Mr.  Shays.  No.  I  had  a  very  strong  statement.  I  think  this  is  an 
excellent  proposal.  I  do  have  some  reservations,  I  mean.,  but  they 
are  things  that  could  be  worked  out  with  the  White  House,  and  I 
hope  that  there  is  not  an  adversarial  focus  to  this  hearing  because 
it  will  be  very  destructive.  For  instance,  we  made  sure  that  we 
could  hire  people  based  on  party.  If  that  is  not  in  the  bill,  and  it 
isn't,  it  should  clearly  be  in,  and  sometimes  I  think  the  White 
House  in  their  statement  might  focus  in  on  those  kinds  of  things. 

Mr.  Davis.  I  think  it  is  important  we  try  to  work  with  the  White 
House  because  this  will  apply  to  future  White  Houses  as  well,  to 
be  as  constructive  as  we  can  in  the  institution.  But  we  are  adopting 
up  here  the  new  rules  on  Capitol  Hill,  finding  out  some  of  them, 
as  convenient  as  they  have  been  in  the  past,  but  I  think  it  is  a 
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learning  education  for  both  workers  and  Congress  in  terms  of  some 
of  the  laws  we  have  passed. 

The  administration  and  employee  protections  in  H.R.  3452  is  left 
to  various  offices,  agencies,  and  departments  under  the  control  of 
the  President.  Should  we  be  concerned  whether  these  bodies  will 
be  able  to  conduct  effective,  impartial  investigations  when  they  are 
also  subordinate  to  the  President? 

Mr.  Mica.  That  is  one  area  that  does  raise  some  concerns.  We 
will  have  to  look  at  the  way  we  construct  this  and  exemptions  that 
should  be  granted.  Again,  we  are  dealing  with  a  different  situation 
than  the  private  sector  or  the  Congress-to-agency  relationships,  so 
we  would  be  open  to  amendments  or  suggestions  to  make  certain 
that  there  are  no  problems  in  that  area. 

Mr.  Davis.  Let  me  ask,  we  have  got  to  be  respectful  of  the  right 
of  the  President  to  receive  confidentially,  to  surround  himself  with 
people  of  his  own  choosing.  Do  you  think  there  are  any  provisions 
of  this  act  that  compromise  the  President's  ability  to  receive  advice 
or  to  hire  people  for  political  reasons? 

Mr.  Mica.  I  don't  believe  so,  and  if  you  look  at  some  of  the 
abuses  that  we  found,  whether  it  is  the  Thomason  problems  or  the 
White  House  communication,  the  same — ^the  same  protection 
should  be  mandated  by  Congress.  We  have  an  obligation  to  make 
sure,  regardless  of  what  administration — as  I  understand  it,  even 
in  the  White  House  Communications  Agency,  with  their  activities, 
and  some  of  the  misconduct  and  lack  of  financial  accountability 
that  took  place  under  the  Republicans.  It  is  now  taking  place  under 
the  Democrats.  It  doesn't  matter  who  is  in  charge.  We  have  the  re- 
sponsibility for  making  certain  that  safeguards  and  controls  and 
those  provisions  are  in  place. 

Mr.  Davis.  Let  me  just  ask  each  of  you  a  last  question.  The  abil- 
ity of  White  House  employees  to  unionize,  it  has  been  debated  here 
on  Capitol  Hill  and  is  still  being  debated  on  that.  Do  any  of  you 
have  any  thoughts  on  that? 

Mr.  Shays.  It  is  pretty  basic  for  me,  Mr.  Davis.  If  people  in  the 
private  sector  have  the  right  to  organize,  people  in  the  public  sector 
should.  If  we  have  given  that  right  to  employees  in  the  private  sec- 
tor, we  should  have  to  live  by  that  same  process.  And  we  may  like 
it,  we  may  not  like  it,  but  in  my  judgment  it  should  be  the  same. 

It  touches,  if  I  could,  just  on — Mrs.  Maloney  was  talking  about 
the  question  of  basically  judicial  review.  Does  the  court  have  the 
right  to  tell  a  President  what  to  do?  Well,  when  it  comes  to  the 
laws,  yeah.  Just  as  under  our  congressional  accountability,  if  we — 
whatever  views  we  may  have  on  an  employee  ultimately,  they  may 
go  to  the  Office  of  Compliance,  but  ultimately  can  go  to  the  court, 
and  the  court  can  hold  us  accountable.  I  think  it  is  important  to 
say  to  Mrs.  Maloney  that  the  same  process  would  apply  to  the — 
should  apply  to  the  White  House  as  well  on  both  issues. 

Mr.  Mica.  I  would  agree  with  the  right  to  organize,  but  not  the 
right  to  strike. 

Mr.  Davis.  Thank  you  very  much.  I  3deld  back,  Mr.  Chairman. 

Mr.  Horn.  Let  me  just  interject  the  question  here,  and  I  will  ask 
Mr.  Peterson  if  he  does  not  want  to  question  at  this  time.  I  will 
ask  Mr.  Fox  after  that,  but  let's  go  back  to  the  Truman  administra- 
tion. 
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At  one  point  Truman  got  so  fed  up  with  the  railway  strike  and 
a  few  other  things,  he  wanted  to  draft  workers  into  the  Army,  set 
up  legislation  to  that  effect.  As  I  remember,  the  House  passed  it 
since  majorities  run  the  House.  Robert  Taft,  not  known  to  be  a  par- 
ticular friend  of  labor  by  labor,  stopped  it  in  the  Senate.  If  the 
President  did  that,  and  the  staff  walked  out  that  was  unionized, 
what  have  you  done  to  the  Office  of  the  Presidency? 

Mr.  Mica.  That  is  why  I  said  they  would  have  the  right  to  orga- 
nize some  system  to  vent  their  grievances,  but  not  the  right  to 
strike. 

Mr.  Horn.  As  you  know,  the  Dutch  Army  is  unionized  as  a  mem- 
ber of  NATO,  and  there  is  a  good  question  as  to  what  happens 
when  commands  are  given.  And  I  don't  think  anybody  would  want 
the  American  Army  to  be  unionized,  but  I  just  know  that  we  ought 
to  think  about  it  because  what  we  are  doing  here,  we  have  to  think 
about  what  happens  50  years  from  now  and  100  years  from  now. 

Mr.  Shays.  Mr.  Chairman,  I  want  to  point  out  in  terms  of  a 
strike,  I  agree  with  Mr.  Mica.  We  did  not  pass  the  congressional 
accountability  law  to  allow  our  employees  the  right  to  strike.  We 
gave  them  the  right  to  organize  and  bargain  collectively,  but  not 
the  right  to  strike. 

Mr.  Horn.  On  the  special  employees,  you  will  recall  that  Presi- 
dent Roosevelt  had  a  lot  of  so-called  dollar-a-year  men,  and  it 
would  now  be  dollar-a-year  men  and  dollar-a-year  women.  Is  there 
a  way  we  should  write  this  bill  so  we  can  make  sure  that  anybody 
in  that  position  is  not  also  a  lobbyist?  In  other  words,  if  you  are 
bringing  in  someone  to  advise  the  President,  she  ought  to  operate 
by  the  same  rules  we  have  to  operate  by,  we  either  get  rid  of  part 
of  our  business  or  whatever,  and  the  Ethics  Committee  reviews 
that. 

Now,  should  we  put  in  language  to  deal  with  that  conflict  of  in- 
terest problem,  because  you  cited  a  very  real  example  that  ought 
to  worry  anybody,  somebody  walking  the  halls  down  there  that  has 
a  lot  of  clients.  And  there  is  another  one  you  can  name  from  the 
campaign,  rather  well  known,  that  has  done  the  same  thing.  That 
isn't  unusual  in  the  White  House,  but  it  should  stop,  and  this  is 
a  good  place  to  stop  it. 

Mr.  Mica.  I  am  not  sure  if  my  legislation  will  correct  all  of  these 
things,  and  you  don't  want  to  keep  the  President  from  getting  ad- 
vice from  the  private  sector  or  from  knowledgeable  sources,  and 
some  of  those  may  be  lobbyists,  some  of  them  may  be 

Mr.  Horn.  That  doesn't  stop  the  person  giving  advice.  What  does 
stop,  though,  is  somebody  holding  a  desk  in  the  White  House  office 
and  acting  with  the  aura  of  the  White  House  of  the  President  while 
he  is  also  feathering  his  nest  with  his  clients. 

Mr.  Mica.  You  said  it,  Mr.  Chairman,  and  those  are  the  con- 
cerns. I  don't  know  if  this  will  remedy  those  type  of  situations. 
That  is  our  intent,  and  it  is  very  important  that  we  do  that  and 
that  we  make  certain  that  there  is  no  question  about  the  integrity 
of  the  operations.  So  we  set  a  structure  up,  and  if  you  are  a  special 
Government  employee,  there  is  one  set  of  standards.  Maybe  we 
need  to  look  into  something  that  goes  beyond  what  I  proposed  here 
today,  but  we  are  trying  to  build  a  mousetrap,  and  we  may  not 
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catch  all  the  rats,  and  that  mousetrap  has  to  survive  not  just  this 
administration,  but  future  administrations. 

Mr.  Horn.  I  now  3aeld  5  minutes  to  the  gentleman  from  Penn- 
sylvania, Mr.  Fox. 

Mr.  Fox.  I  include  in  part  of  my  5  minutes  the  opening  state- 
ment. 

Mr.  Horn.  Absolutely.  Would  you  like  it  printed  as  read  without 
objection? 

Mr.  Fox.  Without  objection,  thank  you. 

Thank  you,  Mr.  Chairman.  Needless  to  say,  having  this  hearing 
certainly  is  a  very  important  step  to  the  continuation  of  the  Shays 
Congression£il  Accountability  Act,  which  is  probably  the  crown 
jewel  of  the  accomplishments  of  the  104th  Congress  thus  far. 

I  would  like  to  ask  a  question  in  terms  of  legislation  to  our  out- 
standing panelists  who  are  before  the  committee  this  morning.  Yes- 
terday President  Clinton  proposed  offering  the  American  public  a 
flextime  plan  similar  to  what  many  Grovemment  employees  already 
enjoy,  an  idea  that  many  Republicans  have  been  touting  for  years. 
The  Government  has  employees  that  work  60  hours  in  1  week  and 
20  hours  next  week  when  they  are  not  as  busy. 

Is  flextime  good  for  the  public  sector  and  not  good  for  the  private 
sector,  and  won't  this  bill  show  bureaucrats  the  inflexibility  of 
strict  Federal  laws  and  thereby  encourage  more  realistic  Govern- 
ment? 

Mr.  Mica.  Mr.  Fox,  one  of  the  problems  I  have  is  that  the  White 
House  now  doesn't  comply  with  the  Fair  Labor  Standards  Act  as 
it  is  written,  nor  does  it  comply  with  the  Family  and  Medical  Leave 
Act  as  written.  There  are  questions  about  both  of  these  in  the  re- 
sponse we  got  from  the  Congressional  Research  Service  in  their 
opinion  as  to  compliance. 

Now,  they  may  by  policy  comply  with  some  of  the  provisions  of 
these  laws,  but  our  job  isn't  to  set  policy  with  the  White  House  or 
oversee  just  their  policy  at  the  time.  Our  job  is  to  set  the  structure 
and  standard  and  how  the  laws  apply.  There  is,  in  fact,  what  I  con- 
sider a  loophole  here,  and  we  do  have  the  President  recommending 
some  of  these  things  for  the  private  sector  when  the  White  House 
isn't  complying  or  required  to  comply  under  law,  with  the  existing 
laws,  and  that  is  part  of  the  intent  of  this  law. 

Now,  to  the  question  of  should  we  have  the  flexibility,  I  would 
support  it,  fine,  but  we  should  have  the  private  sector  be  given  that 
leeway  if  the  public  sector  has  that  leeway.  Now,  the  public  sector 
is  taking,  in  fact,  advantage  of  some  of  those  situations,  through 
some  loopholes,  and  the  private  sector  has  been  made  to  comply. 

Mr.  Shays.  Mr.  Fox,  without  hardly  any  exception,  whatever  is 
good  for  the  private  sector  is  good  for  Congress,  and  I  think  Mr. 
Mica  is  correct,  it  is  good  for  the  White  House,  the  Executive  Of- 
fice. And  I  do  believe  in  flextime,  and  Mr.  Groodling  has  introduced 
a  bill  that  would  make  it  voluntary  for  the  private  sector,  and 
therefore  it  should  apply  to  the  private  sector;  but  in  the  absence 
of  applying  to  the  private  sector,  it  shouldn't  apply  to  the  public 
sector. 

Mr.  Fox.  Thank  you.  I  thank  the  expert  witnesses  for  appearing. 

Mr.  Horn.  I  yield  5  minutes  to  the  gentleman  from  Washington, 
Mr.  Tate. 
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Mr.  Tate.  Thank  you,  Mr.  Chairman.  I  can  tell  you  when  I  was 
running  for  this  particular  position,  one  of  the  things  I  used  to  talk 
about  was  making  sure  those  folks  in  Washington,  DC,  the  other 
Washington,  had  to  live  by  the  same  laws  as  everybody  else.  I  don't 
care  what  gripe  it  was,  it  was  always  the  one  that  received  the 
loudest  response  of  everything  I  had  to  say.  Those  in  Washington 
saw  themselves  as  the  ruling  class  instead  of  the  serving  class,  and 
they  should  live  by  the  same  laws  as  everybody  else.  Liberal,  con- 
servative groups,  anywhere  else  in  between,  the  most  popular  thing 
we  talk  about  is  making  Congress  live  by  the  same  laws.  We  would 
better  understand  what  working  families  live  by  all  the  time. 

What  has  really  been  the  true  impact — ^besides,  people  at  home 
are  obviously  glad — what  has  been  the  true  impact  of  requiring 
Congress  to  live  by  those  11  labor  laws  that  in  the  past  it  has  been 
kept  from?  Mr.  Shays  or  Mr.  Mica. 

Mr.  Shays.  First  off,  it  is  a  moral  issue.  It  is  immoral  for  us  to 
impose  laws  that  we  don't  live  by,  so  we  have  started  that  connec- 
tion again  with  the  American  people  who  we  represent.  And  sec- 
ond, we  will  write  better  laws  if  we  have  to  live  by  those  laws. 

Flexibility  is  the  case  in  point.  The  executive  branch  has  flexibil- 
ity in  terms  of  instead  of  a  40-hour  work  week;  I  am  talking  about 
the  branch,  now.  We  had  when  we  chose  the  congressional  account- 
ability bill,  we  could  say,  well,  we  could  model  the  private  sector 
at  40  hours  and  then  time-and-a-half,  or  we  could  model  the  execu- 
tive branch.  We  got  very  close  to  modeling  the  executive  branch, 
though  some  of  us  wanted  it  to  be  the  private  sector. 

Steny  Hoyer,  a  Democrat  who  became  very  active  in  this,  said 
when  I  was  a  lawyer  we  had  to  pay  our  people  time  and  a  half. 
We  should  have  to  do  the  same  thing  here. 

Now  we  are  having  to  argue  that  maybe  flexibility  makes  sense, 
and  if  it  makes  sense  for  us,  it  makes  sense  for  the  private  sector. 
So  I  agree  that  the  American  people  understood  this  law  a  lot  soon- 
er than  we  did,  but  we  always  have  to  be  faithful  to  it  and  make 
sure  that  we  don't  carve  out  exemptions. 

And  the  only  dangerous  point,  but  it  is  one  that  we  need  to  tread 
into,  is  this  whole  thing  with  volunteers,  because  I  do  think  that 
getting  Americans  to  understand  how  their  Government  works 
makes  sense.  So  having  interns,  whether  they  be  college  interns  or 
senior  interns,  to  make  it  part  of  an  education  program,  but  when 
you  get  the  dollar-a-year  person  danger  or  you  get  someone  who 
comes  in  for  nothing  and  basically  can  roam  Congress  or  roam  the 
White  House  with  impunity,  it  happens  under  both  administra- 
tions, both  parties,  that  has  to  be  dealt  with. 

Mr.  Tate.  So  I  take  from  that  we  are  going  to  write  better  laws 
and  more 

Mr.  Shays.  Without  question,  I  am  absolutely  convinced  of  it. 

Mr.  Tate  [continuing].  That  have  real  world  applications. 

Mr.  Shays.  Without  question. 

Mr.  Tate.  Mr.  Mica. 

Mr.  Mica.  I  view  the  White  House,  and  I  have  said  this  and  I 
don't  mean  it  in  a  derogatory  sense,  but  it  is  sort  of  the  last  planta- 
tion. We  imposed  these  laws  on  business  and  industry  some  time 
ago;  18  months  ago  we  imposed  them  on  Congress,  and  the  Amer- 
ican people  expect  the  legislative  branch  to  comply  with  the  laws. 
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I  think  that  they  would  expect  the  Chief  Executive  Office  of  our 
Nation  to  comply  with  the  laws. 

There  may  be  some  exemptions  to  the  law.  The  courts  carved  one 
out  yesterday  when  the  President  was  charged  with  sexual  harass- 
ment and  the  courts  have  determined  you  can't  have  the  President 
subject  to  these  kinds  of  suits  while  they  are  in  office.  We  need  to 
carve  out  some  exemptions  for  the  Chief  Executive  Officer  that 
make  sure  he  is  protected  in  the  process  of  ensuring  the  White 
House  and  the  President  comply  with  the  rest  of  the  laws. 

That  doesn't  mean  that  he  is  excluded.  He  may  have  to  go  to 
trial  on  that  charge  after  he  leaves  office  or  at  some  time.  But  we 
are  not  doing  this  for  Bill  Clinton  and  we  are  not  doing  it  for 
George  Bush  and  we  are  not  doing  it  for  Ronald  Reagan;  we  are 
doing  it  for  the  White  House  for  many  years  to  come. 

We  have  seen  where  mistakes  have  been  made  by  Presidents  in 
the  past,  and  again,  people  feel  very  strongly,  just  like  the  people 
you  spoke  about  when  you  ran  for  office,  that  none  of  us  should  be 
above  the  law.  We  should  all  comply  with  that  law  in  a  reasonable 
fashion. 

Mr.  Tate.  I  want  to  commend  both  of  you.  You  have  been  real 
leaders  on  this  issue. 

Mr.  Shays,  this  was  one  of  the  first  things  we  passed,  and  you 
should  be  commended. 

Mr.  Chairman,  I  would  hope  that  we  would  have  speedy  action 
on  this  particular  proposal.  I  think  if  we  have  done  anything  in 
this  Congress,  it  is  we  have  tried  to  restore  people's  faith  in  their 
Government,  to  make  sure  their  elected  officials  are  living  by  the 
same  laws  as  everybody  else. 

I  yield  back  the  balance  of  my  time. 

Mr.  Horn.  I  yield  10  minutes  to  the  ranking  minority  member, 
and  unless  there  are  other  questions,  that  will  be  it. 

Mrs.  Maloney  of  New  York. 

Mrs.  Maloney.  I  have  a  few  practical  questions  of  how  that 
would  happen.  The  chief  financial  officers  now  in  the  various  agen- 
cies report  to  the  agency  head  and  they  issue  public  reports.  Who 
would  the  chief  financial  officer  in  the  White  House  report  to? 

There  is  really  not  a  hierarchy.  There  are  12  separate  little  of- 
fices. Would  we  then  be  creating  a  13th  office  of  the  CFO  and 
would  that  CFO  respond  to  whomever? 

Mr.  Mica.  He  or  she  would  report  to  the  chief  of  staff  in  that 
case.  As  far  as  the  report,  the  problem  is  right  now  you  don't  have 
the  report  or  the  information  or  the  structure  in  place. 

I  have  no  problem  with  keeping  these  limited  to  the  White  House 
or  to  the  congressional  committee  with  oversight.  It  doesn't  nec- 
essarily have  to  be  public  on  every  financial  transaction  within  the 
White  House.  But  right  now  there  is  no  chief  financial  officer,  there 
isn't  the  structure  or  the  requirement  in  place  that  the  finances  be 
conducted  in  this  fashion. 

Mrs.  Maloney.  The  GAO  has  the  authority  to  audit  and  report, 
and  often  does  on  the  White  House. 

Mr.  Mica.  Here  again  that  is  just  like  the  IG  that  the  chairman 
spoke  about.  That  is  sort  of  after  the  fact. 

What  I  am  talking  about  is  an  operational  structure  in  place,  a 
manager  who  is  responsible  for  finances.  Whether  again  it  goes  to 
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the  White  House  communications  expenditures,  whether  it  was 
against  Bush  or  Reagan  or  CHnton,  when  you  see  that  there  is  no 
one  in  charge  of  the  finances,  the  way  money  is  expended,  that  is 
as  the  transaction  occurs  and  someone  in  charge  of  the  trans- 
action— ^the  audit  function  is  after  the  fact.  And  the  IG,  you  know 
when  you  get  to  the  IG  you  are  deaUng  with  tough  times. 

Mrs.  MiU^ONEY.  So  you  don't  beHeve  or — let  me  ask  you,  would 
you  think  that  requiring  the  GAO  to  oversee  and  issue  yearly  re- 
ports and  audits,  do  you  believe  that  would  be  sufficient? 

Mr.  Mica.  Again,  the  GAO  does  not  come  in  and  manage  or  fi- 
nancially operate  the  office.  It  is  more  of  an  oversight  responsibility 
and  after  the  fact. 

I  am  concerned  about  the  day-to-day  operations  and  that  we  en- 
sure, regardless  of  who  the  President  is,  and  if  he  has  good  people 
surrounding  him  or  bad  people,  that  we  put  in  place  the  best  struc- 
ture to  deal  with  the  finances  of  our  land's  chief  financial  office. 

If  the  President's  office  and  White  House  operations  are  run  in 
a  half-baked  fashion,  again  regardless  of  who  the  President  is  or 
the  people  he  brings  in,  we  haven't  done  our  job. 

Mrs.  Maloney.  Where  would  you  put  the  chief  financial  officer? 
They  have,  roughly,  12  separate  offices. 

Mr.  Mica.  I  would  leave  flexibility  to  the  President.  I  don't  know 
if  we  need  to  get  into  those  details.  We  could  do  that,  but  I  would 
envision  again  that  he  would  report — he  or  she  would  report  to  the 
chief  of  staff.  Then  we  know  we  have  set  someone  in  place,  we 
know  what  their  day-to-day  responsibility  is,  and  we  would  know 
that  somebody  is  in  fact  in  charge  and  responsible. 

Mr.  Horn.  Would  the  gentlewoman  yield? 

Mrs.  Maloney.  Sure. 

Mr.  Horn.  We  shouldn't  write  into  law  that  that  chief  financial 
officer  reports  to  the  chief  of  staff.  The  officer  reports  to  the  Presi- 
dent of  the  United  States  and  he  may  delegate  who  else 

Mr.  Mica.  Every  President  or  Chief  Executive  should  have  the 
prerogative  on  how  to  structure  that.  We  are  just  saying  that  there 
should  be  someone  in  charge  of  the  finances. 

Mrs.  Maloney.  When  Congress  passed — and  I  really  applaud  my 
colleague  Mr.  Shays  for  his  leadership  on  the  Congressional  Ac- 
countability Act,  it  recognized  the  cost  of  implementation.  Last 
year.  Congress  appropriated  $2.5  million;  next  year,  $3.3  million 
and  up  to  23  employees.  While  the  Executive  Office  of  the  Presi- 
dent is  much  smaller  than  Congress,  implementing  this  bill  would 
cost  some  money. 

Would  you  be  willing  to  consider  authorizing  funds  for  implemen- 
tation and  how  much  do  you  think  this  will  cost? 

Mr.  Mica.  I  don't  know  if  you  are  asking  Mr.  Shays. 

Mrs.  Maloney.  Either  one  of  you. 

Mr.  Mica.  From  my  looking  at  this,  if  we  instituted  the  chief  fi- 
nancial officer  you  could  save  enough  alone  to  cover  the  cost  of  this. 
If  necessary,  we  may  have  to  appropriate  more  funds,  but  I  rec- 
ommend you  just  get  a  copy  of  the  last  hearing  that  our  National 
Security  Subcommittee  did  on  the  White  House  Communications 
Agency.  If  you  couldn't  save  enough  money  by  having  a  chief  finan- 
cial officer  in  place,  just  by  having  someone  there  in  charge  of  the 
finances  of  the  White  House,  you  know  I  will  buy  you  lunch  at  your 
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favorite  restaurant  in  Washington  with  dessert  and  after-dinner 
drinks. 

Mr,  Shays.  Just  as  we  have  the  Office  of  CompUance,  I  had  sug- 
gested that  the  Merit  Systems  Protection  Board  be  that  organiza- 
tion, so  you  would  probably  expand  their  budget  slightly.  I  don't 
think  we  should  be  reluctant  to  spend  what  it  takes  to  do  that.  In 
the  private  sector  they  have  costs  to  comply;  we  should  in  the  pub- 
lic sector.  So  whatever  is  required  to  pay  for  an  office  that  does  the 
job  correctly,  it  should  be  appropriated. 

Mrs.  Maloney.  I  would  like  to  folio wup  on  the  line  of  question- 
ing of  the  chairman  on  the  new  definition  of  special  Government 
employee  and  the  possibility  that  this  would  in  some  way  chill  con- 
tact with  the  President  or  possibly  isolate  the  President  from  seek- 
ing outside  advice.  When  we  passed  our  Accountability  Act,  the 
Congress  hasn't  applied  this  new  definition  of  special  Government 
employee  to  ourselves  with  all  of  the  disclosure  requirements,  and 
why  should  this  provision  be  applied  to  the  President  if  we  are  not 
going  to  apply  it  to  ourselves. 

Mr.  Shays.  I  am  not  sure  I  agree  with  your  last  statement.  You 
are  not  allowed  to  have  volunteers  work  in  Congress  unless  they 
fit  certain  categories. 

I  found  I  broke  the  law  the  first  time  I  was  elected.  I  did  a  ques- 
tionnaire and  got  18,000  responses,  but  didn't  have  it  so  you  could 
tabulate  it  electronically  and  I  brought  in  100  volunteers  for  2 
weekends  to  tabulate  it  and  was  told  I  had  broken  the  law. 

The  challenge  is  this,  and  it  needs  to  be  addressed,  but  I  realize 
we  are  on  dangerous  territory.  Moreover,  in  the  White  House  under 
either  administration  you  have  very  successful  businessmen  and 
women  who  want  to  give  advice  and  help  the  White  House  but  they 
don't  want  to  give  up  their  million-dollar-a-year  job.  So  we  have  to 
get  a  handle  on  how  you  define  a  consultant  and  how  much  a  con- 
sultant gets  paid. 

In  no  way  should  we  inhibit  a  President  from  getting  the  best  in- 
formation, but  at  the  same  time,  we  have  to  find  a  way  to  prevent 
people  who  are  simply  lobbyists  inside  the  White  House.  I  say  that 
not  insinuating  that  that  happens  any  more  in  this  White  House 
than  the  previous  one. 

Mrs.  Maloney.  To  foUowup  on  a  point  that  you  made;  to  give  one 
example,  former  Senator  Howard  Baker  who  is  very  respected  on 
both  sides  of  the  aisle,  he  served  as  a  White  House  Chief  of  Staff 
in  1987  and  1988,  if  this  bill  passes,  would  Baker  have  been  able 
to  serve  as  an  advisor  to  Presidents  Reagan  and  Bush,  or  would  he 
have  been  subject  to  conflict  of  interest  statutes  and  financial  dis- 
closure statements?  I  think  we  have  to  be  careful  with  this. 

I  would  like  President  Reagan,  President  Bush,  President  Clin- 
ton, any  President  to  be  able  to  talk  to  whomever  they  want  to  talk 
to  to  gain  information,  and  I  don't  want  to  make  it  so  it  is  a  crime 
to  talk  to  the  President  of  the  United  States. 

Mr.  Shays.  But  nobody  is  insinuating  that.  The  question  is  does 
that  person  have  a  desk  in  the  White  House? 

Mrs.  Maloney.  For  example,  Howard  Baker. 

Mr.  Shays.  I  think  that  raises  serious  questions.  Howard  Baker, 
bless  his  heart,  is  a  distinguished  Senator  and  also  a  significantly 
large  fundraiser  for  the  Republican  Party  and  also  one  of  the  most 
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influential  lobbyists.  He  can  talk  to  the  President,  he  can  advise 
the  President.  The  question  is  should  he  have  a  desk  at  the  White 
House,  and  I  don't  think  he  should. 

Mrs.  Maloney.  Baker  would  not  have  been  able  to  serve — under 
this  bill,  if  I  am  reading  it  correctly.  Baker  would  not  have  been 
able  to  serve  as  Chief  of  Staff  in  1987  on  1988,  am  I  correct? 

Mr.  Mica.  Absolutely  not,  because  he  was  in  fact  a  full-time  em- 
ployee. That  is  not  prohibited. 

The  question  is  not  the  full-time  employee;  the  question  is  people 
that  sort  of  float  around  the  White  House  are  given  a  desk,  access, 
a  pass,  given  all  the  prerogatives  of  the  office,  even  some  are  paid 
per  diem  and  are  not  full-time  employees;  what  is  their  responsibil- 
ity? That  is  where  you  want  to  have  a  clear  definition.  That  is 
where  the  people  want  to  know  if  someone — it  looks  like  a  duck, 
it  swims,  it  has  feathers,  it  is  in  water,  it  quacks  like  a  duck,  and 
they  are  telling  us  it  is  not  a  duck,  then  you  have  concerns.  The 
duck  is  serving  its  own  interests.  These  are  the  things  that  you 
want  to  make  certain  you  don't  do  in  that  kind  of  activity. 

Mrs.  Maloney.  If  I  could  followup  on  your  duck  analogy.  Just  to 
use  this  example,  because  a  lot  of  times  if  you  use  an  example  it 
is  easier  than  talking  in  the  abstract.  Under  your  bill  and  Mr. 
Shays  bill,  Mr.  Baker  could  have  a  full-time  job  but  he  could  not 
advise  the  President? 

Mr.  Mica.  Under  my  bill  someone  can  still  advise  the  President, 
he  can  seek  counsel,  he  can  seek  information.  It  is  when  they  come 
into  the  White  House,  when  they  have  a  pass,  when  they  have  a 
desk,  when  they  use  the  telephone,  when  some  are  paid  per  diem, 
all  these  questions  are  raised  about  the  status  of  special  Govern- 
ment employees.  Then  they  are  excluded  from  some  of  the  laws, 
like  conflict  of  interest. 

If  Howard  Baker  had  done  something  that  promoted  the  interest 
of  Howard  Baker  or  his  law  firm,  there  is  a  conflict  of  interest.  He 
is  a  full-time  employee.  We  have  this  gray  area  that  is  now  being 
transgressed  and  it  needs  to  be  defined;  who  are  those  folks  and 
what  laws  are  they  subject  to  and  what  ethics  of  the  White  House 
rules  are  they  subject  to?  So  this  is  the  problem  that  we  are  trying 
to  address  in  the  bill  also. 

I  don't  know — again,  I  use  analogies,  sometimes  I  get  in  trouble 
for  it,  but  mousetrap.  We  don't  know  if  we  have  built  a  mousetrap 
to  catch  the  rats  in  this  case.  We  want  to  make  certain  that  we  are 
constructing  something  that  will  weed  out  the  bad  guys.  We  are 
not  going  to  do  it  in  100  percent  of  the  cases,  but  are  trying  to  con- 
struct something  that  will  transcend  our  tenure  here. 

Mr.  Shays.  There  are  really  two  issues.  There  is  one  issue  of 
making  sure  we  abide  by  the  same  laws  we  impose  on  the  private 
sector.  The  private  sector  is  not  allowed  to  hire  someone  below  the 
minimum  wage.  They  are  not  allowed  to  basically  hire  someone  for 
nothing.  That  same  basic  principle  applies  to  us. 

We  could  staff  our  offices  with  volunteers.  The  challenge  we  have 
is  there  is  a  public  service  element,  but  we  want  to  make  sure  that 
if  someone  does  a  fair  day's  work,  they  get  paid  for  it. 

Now  what  the  White  House  does,  and  rightfully  so,  they  hire  con- 
sultants. Like  IBM  can  hire  a  consultant,  the  White  House  can.  It 
raises  another  issue  separate  from  the  concept  of  what  is  right  for 
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the  private  sector  is  what  is  right  for  the  public  sector.  That  is  the 
whole  issue  of  conflict  of  interest.  The  conflict  of  interest  is  a  gigan- 
tic issue  and  has  been  for  many  years  and  not  easy  to  sort  out,  and 
maybe  not  a  perfect  solution  to  it. 

You  raised  the  question  of  judicial  review  as  if  you  were  con- 
cerned that  the  court  would  have  a  right  to  tell  the  President  what 
to  do.  The  court  has  a  right  to  tell  Congress  what  to  do  under  con- 
gressional accountability.  They  should  have  the  right  to  tell  the 
President,  subject  to  laws  that  we  are  under,  that  we  have  imposed 
on  the  private  sector.  So  just  as  I  might  do  something  that  would 
impinge  on  your  civil  rights  if  I  were  a  Member  of  Congress  and 
you  were  on  my  staff,  you  could  take  it  to  the  Office  of  Compliance. 

If  you  didn't  like  what  the  Office  of  Compliance  had  done,  you 
now  have  the  right  to  judicial  review.  We  felt  that  judicial  review 
was  probably  the  most  important  thing  in  that  third  branch,  that 
same  process  would  apply  to  the  White  House.  The  White  House 
should  be  able  to  hire  and  fire  based  on  politics,  and  that  is  para- 
mount. 

We  have  it  still  in  Congress.  But  if  they  do  something  based  on 
discrimination,  then  they  should  be  held  accountable,  the  White 
House,  like  Congress,  and  like  the  private  sector,  and  then  the 
court  should  step  in  and  say,  not  acceptable;  that  person  is  back 
on  the  payroll. 

Mrs.  Maloney.  I  certainly  recognize  the  importance  of  a  court 
and  judicial  review  and  the  violation  of  our  laws,  but  at  first  glance 
it  almost  appeared  like  they  could  dictate  who  you  hired  or  fired, 
and  I  think  that  would  be  problematic. 

Just  in  New  York  City  we  created  advisory  boards  to  advise  the 
mayor  on  who  he  should  hire.  The  mayor  decided  he  didn't  want 
to  hire  these  people  and  there  was  a  huge  problem.  Basically,  we 
elected  a  mayor,  he  can  hire  and  fire  whoever  he  wants,  and  I  re- 
spect that.  I  fear  that  if  we  get  too  much  like  a  straitjacket  we 
won't  be  able  to  operate. 

Mr.  Shays.  I  don't  think  the  bill  does  that.  We  apply  it  to  the 
Congress  and  we  are  not  going  to  have  to  hire  and  fire  people,  nor 
should  the  President  be  other  than  subject  to  the  laws  that  exist. 

Mrs.  Maloney.  I  think  that  the  special  Government  employees 
definition  has  to  be  worked  on  a  bit.  I  think  that  when  you  can  de- 
fine it  as  receiving  pay,  receiving  resources,  phones,  desks,  what- 
ever, that  that  might  be  a  more  concrete  standard  that  you  can 
look  at.  I  just  don't  want  to  do  anjrthing  that  inhibits  Members  of 
Congress  or  Senators  or  anyone  in  the  private  or  public  sector  their 
ability  to  talk  to  experts  in  different  fields  and  gain  the  advice  that 
they  may  want  to  gain. 

Mr.  Mica.  We  would  not  want  to  endanger  that,  but  I  think  we 
are  on  the  same  track  here.  We  will  be  glad  to  work  with  both  sides 
of  the  aisle  on  the  issue. 

Mr.  Horn.  Thank  you,  gentlemen. 

You  are  free  to  join  us  if  you  would  like,  to  listen  to  the  other 
panels  and  ask  questions. 

If  not,  thank  you  very  much. 

Panel  2  will  come  forward,  Gregory  S.  Walden  and  Sandra  J. 
Boyd,  and  Deanna  R.  Gelak. 

If  you  would  stand  and  raise  your  right  hand. 
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[Witnesses  sworn.] 

Mr.  Horn.  All  three  witnesses  affirmed. 

We  will  begin  with  Mr.  Walden,  who  is  counsel  to  Mayer,  Brown 
&  Piatt  and  former  Assistant  White  House  Counsel. 
Thank  you  for  coming  again  and  sharing  your  insights  with  us. 

STATEMENTS  OF  GREGORY  S.  WALDEN,  COUNSEL,  MAYER, 
BROWN  &  PLATT,  AND  FORMER  WHITE  HOUSE  COUNSEL; 
SANDRA  J.  BOYD,  ASSISTANT  GENERAL  COUNSEL,  LABOR 
POLICY  ASSOCIATION;  AND  DEANNA  R.  GELAK,  CHAIR,  CON- 
GRESSIONAL COVERAGE  COALITION,  DIRECTOR  OF  CON- 
GRESSIONAL AFFAIRS,  SOCIETY  FOR  HUMAN  RESOURCE 
MANAGEMENT 

Mr.  Walden.  Thank  you,  Mr.  Chairman. 

My  name  is  Greg  Walden.  I  am  counsel  to  the  law  firm  of  Mayer, 
Brown  &  Piatt  in  Washington,  DC.  The  views  expressed  herein  are 
my  own,  based  largely  on  my  service  as  associate  counsel  to  Presi- 
dent Bush  between  1991  and  1993,  where  I  functioned  as  day-to- 
day advisor  to  White  House  staff. 

My  testimony  focuses  specifically  on  section  4,  of  H.R.  3452, 
which  would  amend  the  definition  of  special  Government  employee, 
because  my  experience  in  the  White  House  convinced  me  that  legis- 
lative revision  of  this  definition  is  warranted. 

My  observations  of  the  Clinton  administration's  difficulties  with 
this  concept  are  contained  in  my  book,  "On  Best  Behavior,"  pub- 
lished earlier  this  year  by  Hudson  Institute. 

I  commend  the  sponsors  of  this  bill  for  addressing  this  important 
but  very  complicated  subject.  As  is  often  the  case,  identifying  a 
problem  that  needs  legislation  is  easier  than  drafting  legislation 
that  precisely  addresses  the  problem. 

While  section  4  is  intended  to  cover  the  type  of  regular  advisor 
to  the  President,  such  as  Harry  Thomason,  and  would  do  so,  I  be- 
lieve it  is  both  overinclusive  and  underinclusive.  As  I  will  explain 
later,  section  4  should  be  revised  to  adopt  a  functional  test,  one 
that  concentrates  on  the  nature  of  the  Federal  service  the  advisor 
is  providing  rather  than  on  the  advisor's  outside  interests  and  af- 
filiations. 

As  has  been  previously  recognized,  there  is  nothing  unusual  or 
wrong  about  the  President  or  White  House  seeking  advice  from 
persons  outside  of  Government.  Indeed,  Presidents  should  be  en- 
couraged to  develop  and  maintain  contacts  with  persons  outside  of 
Government  who  can  be  called  upon  from  time  to  time  to  provide 
impartial,  disinterested  advice,  special  expertise,  or  simply  a  per- 
spective different  from  those  found  within  Government. 

But  it  is  equally  clear  that  the  regular  presence  of  these  informal 
advisors  in  the  White  House  poses  ethics  concerns,  because  as  pri- 
vate citizens,  they  have  jobs,  professions,  clients,  financial  inter- 
ests, and  other  affiliations  that  could  give  rise  to  a  potential  con- 
flict of  interest. 

Where  an  informal  advisor  performs  certain  functions  that  ordi- 
narily would  be  provided  by  a  Government  employee,  the  advisor 
risks  being  considered  a  special  Government  employee.  That  is  cur- 
rently defined  as  someone  who  is  retained  or  appointed  to  perform 
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duties  on  a  full-time  or  part-time  basis  with  or  without  compensa- 
tion for  no  more  than  130  days  within  any  365  consecutive  days. 

Now,  an  SGE  is  not  necessarily  required  to  sever  any  outside  af- 
filiation or  interest,  but  is  subject  to  the  conflict  of  interest  laws 
which  prohibit  the  advisor  from  providing  advice  on  or  otherwise 
participating  in  any  particular  matter  in  which  he  has  a  financial 
interest.  Also,  most  SGEs  must  file  a  confidential  financial  disclo- 
sure report. 

It  is  also  clear  that  the  current  definition  of  special  Government 
employee  in  title  XVIII  does  not  adequately  address  the  several 
ethics  concerns,  for  it  is  often  uncertain,  even  to  an  agency  ethics 
official,  whether  an  outside  advisor  has  become  an  SGE  by  virtue 
of  the  advisor's  regular  presence  and  nature  and  extent  of  his  par- 
ticipation in  internal  Grovemment  deliberations.  The  words  of  the 
statute  suggest  a  functional  test;  yet  no  such  test  is  spelled  out  in 
the  statute.  And  yet  whether  an  advisor  is  subject  to  the  criminal 
conflict  of  interest  laws  turns  on  this  elusive  meaning. 

The  clear  focus  on  section  4  of  the  bill  is  on  informal  or  outside 
advisors  who  are  not  appointed  to  advisory  committees  or  part-time 
commissions.  This  is  appropriate  because  among  the  thorniest  is- 
sues involving  the  reach  of  the  conflict  of  interest  laws  is  whether 
informal  advisors  who  regularly  provide  advice  to  the  President  be- 
come subject  to  the  ethics  laws. 

While  the  statutory  definition  of  SGE  has  not  been  materially  re- 
vised since  its  enactment  in  1962,  the  Office  of  Grovemment  of  Eth- 
ics and  the  Department  of  Justice  have  issued  some  helpful  guid- 
ance. The  central  factor  that  emerges  from  such  guidance  is  wheth- 
er the  advisor  is  in  fact  performing  a  Federal  function. 

Now,  providing  advice  to  the  President  is  not  inherently  a  Fed- 
eral function,  because  the  President  receives  from  persons,  both  in- 
side and  clearly  outside  the  Government,  advice;  but  the  regular 
provision  of  advice  which  is  given  in  official  White  House  meetings 
with  other  White  House  staff  present  and  which  advice  is  often  in- 
distinguishable from  the  advice  provided  by  the  White  House  staff, 
suggests  that  such  an  informal  advisor  is  performing  a  Federal 
function  and  is  a  de  facto  member  of  the  White  House  staff. 

The  badges  of  Government  employee  status,  pay,  title,  paper- 
work, office,  pass  and  phones,  are  just  that,  indicia.  They  are  con- 
comitant with  the  exercise  of  a  Federal  function.  The  frequency  of 
meetings,  their  nature,  and  the  manner  in  which  the  advice  is  so- 
licited, given  and  debated,  are  all  relevant. 

A  continuum  exists  from  a  one-time  visit  with  the  President,  to 
the  periodic  one-on-one  visits  by  the  pollster,  to  the  regular  partici- 
pation in  White  House  meetings  involving  the  President  and  oth- 
ers, to  the  advisor  with  the  White  House  pass  office  and  phone,  and 
to  the  advisor  who  chairs  meetings  and  directs  others. 

In  my  view,  Harry  Thomason  and  Paul  Begala  were  far  enough 
along  the  continuum  to  be  considered  special  Government  employ- 
ees, although  the  White  House  did  not  so  conclude,  and  Richard 
Morris  should  be  considered  one  right  now.  Any  legislative  revision 
to  the  definition  of  special  Grovemment  employee  should  attempt  to 
capture  these  types  of  advisors. 

But  any  attempt  to  clarify  this  definition  may  suffer  from  both 
over  inclusiveness  and  under  inclusiveness,  as  I  believe  section  4 
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of  the  bill  presently  does.  For  example,  section  4  would  capture 
Harry  Thomason  because  he  was  given  an  office  and  a  phone  and 
provided  advice  regarding  the  staffing  and  structure  of  the  White 
House  Travel  Office. 

The  provision  would  not  appear  to  have  covered  Paul  Begala, 
who  was  more  or  less  a  fixture  in  the  White  House  in  1993,  or  to 
cover  Dick  Morris  now,  who  was  reported  to  have  frequently  visited 
the  White  House  over  the  past,  dispensing  policy  advice  to  the 
President  and  others,  unless  either  one  of  those  was  involved  in 
giving  advice  with  regard  to  congressional  hearings  or  proceedings 
or  was  a  registered  lobbyist  at  the  time.  So  in  this  respect,  I  think 
the  bill  is  underinclusive. 

My  major  concern  with  section  4,  however,  is  with  proposed  sec- 
tion 202(e)(2)  (B)  and  (C).  These  provisions  would  base  the  applica- 
tion of  the  concept  of  SGE,  and  thus  the  applicability  of  the  conflict 
laws,  not  on  the  functions  performed  in  the  White  House,  but  on 
the  advisor's  outside  interests  and  affiliations.  This  would  mark  a 
departure  from  the  usual  way  of  defining  Government  service  and 
lead  to  anomalous  results. 

In  my  view,  a  person  who  is  a  lobbyist  or  the  owner  of  a  company 
with  business  pending  before  the  Government  should  be  considered 
a  special  Government  employee  only  if  he  were  retained  to  engage 
in  a  Federal  function,  which  could  in  certain  circumstance  include 
provision  of  advice.  Once  a  determination  is  made  that  a  person  is 
a  Grovernment  employee,  then  the  conflict  of  interest  laws  and 
standards  attach  and  prohibit  that  person  from  participating  per- 
sonally and  substantially  in  any  particular  matter  in  which  he  has 
a  financial  interest. 

So  I  would  recommend  that  the  functional  test  should  be  codified 
and  the  functional  test  would  look  to  the  nature  of  the  services  the 
person  is  retained  to  provide.  A  person  who  is  retained  to  supervise 
or  direct  or  manage  or  oversee  any  other  Federal  employee  in  the 
conduct  of  their  office  would  be  a  special  Government  employee.  A 
person  retained  to  chair  or  organize  meetings  of  Federal  employees 
on  matters  of  Government  policy  would  also  be  considered  a  special 
Government  employee. 

Last,  the  concept  should  encompass  a  person  retained  to  provide 
regular  advice  to  the  Government  and  to  provide  such  advice  to  the 
Government  as  part  of  the  Government's  internal  deliberative  proc- 
ess. This  last  provision  is  the  most  difficult  to  define  with  precision, 
but  it  is  the  role  most  informal  advisors  such  as  Harry  Thomason 
and  Paul  Begala  play. 

Finally,  I  recommend  that  any  revision  to  the  definition  of  a  spe- 
cial Government  employee  cover  the  entire  executive  branch,  not 
just  the  Executive  Office  of  the  President.  Although  the  most  visi- 
ble ethics  problems  in  the  Clinton  administration  involving  outside 
advisors  have  involved  the  White  House,  the  problem  could  arise 
just  as  easily  in  a  Cabinet  Department.  Moreover,  it  is  important 
when  crafting  an  ethics  provision  to  ensure  that  application  is  uni- 
form throughout  the  executive  branch  unless  there  is  convincing 
reason  for  special  treatment. 


83 

I  thank  the  subcommittee  for  the  opportunity  to  provide  these 
views  and  remain  available  to  answer  any  questions. 
Mr.  Horn.  Thank  you  very  much  for  that  helpful  testimony. 
[The  prepared  statement  of  Mr,  Walden  follows:] 
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Mr.  Chairman,  Members  of  the  Subcommittee.   My  name  is  Greg  Walden.    I  am 
currently  counsel  with  the  law  firm  of  Mayer,  Brown  &  Piatt  in  Washington,  D.C.    The 
views  expressed  herein  are  my  own,  based  on  my  service  as  Associate  Counsel  to  President 
Bush,  from  1991  to  1993,  where  I  functioned  as  the  day-to-day  ethics  adviser  to  White 
House  staff. 

I  wish  to  focus  specifically  on  section  4  of  H.R.  3452,  which  would  amend  the 
definition  of  "special  Government  employee"  in  18  U.S.C.  202(a),  because  my  experience 
with  the  concept  while  in  the  White  House  in  the  Bush  Administration  led  to  me  to  believe 
that  legislative  revision  of  the  definition  is  warranted.    My  observations  of  the  Clinton 
Administration's  various  difficulties  with  the  concept  are  contained  in  my  book.  On  Best 
Behavior  —  The  Clinton  Administration  and  Ethics  in  Government,  published  earlier  this  year 
by  the  Hudson  Institute.    Three  chapters  in  my  book  are  devoted  to  the  problem:    one  deals 
with  the  President's  heavy  and  perhaps  unprecedented  reliance  on  advisers  and  consultants 
who  are  not  regular  Federal  employees,  such  as  Harry  Thomason,  Paul  Begala,  and  Dick 
Morris;  one  deals  with  whether  the  First  Lady  was  a  special  Government  employee  while  she 
chaired  the  Health  Care  Task  Force  (I  conclude  that  she  was);  and  another  deals  with  the 
status  of  the  so-called  "anonymous  horde"  of  outsiders  who  served  on  the  interdepartmental 
working  group  that  prepared  recommendations  for  the  Clinton  Administration's  health  care 
legislative  package. 

I  commend  the  sponsors  of  H.R.  3452  for  addressing  this  important  but  complicated 
subject.    As  is  often  the  case,  identifying  a  problem  in  need  of  legislation  is  easier  than 
drafting  legislation  that  precisely  addresses  the  problem.    While  section  4  is  intended  to  cover 
the  type  of  regular  adviser  to  the  President  such  as  Harry  Thomason,  and  would  do  so,  I 
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believe  it  is  both  overinclusive  and  underinclusive.    As  I  will  explain  later,  section  4  should 
be  revised  to  adopt  a  functional  test,  one  that  concentrates  on  the  nature  of  the  Federal 
services  the  adviser  is  providing,  rather  than  on  the  adviser's  outside  interests  or  affiliations. 

Every  President  has  relied  to  varying  degrees  on  the  advice  of  persons  outside  of  the 
Government.    And  every  President  has  maintained  a  regular  line  of  communication  with  his 
party's  Chairman  and  other  key  party  officials.   There  is  nothing  unusual  or  wrong  about  the 
President  or  White  House  seeking  advice  from  persons  outside  of  Government;  indeed. 
Presidents  should  be  encouraged  to  develop  and  maintain  contacts  with  persons  outside  of  the 
Government,  who  can  be  called  upon  from  time  to  time  to  provide  impartial  or  disinterested 
advice,  special  expertise,  or  simply  a  perspective  different  from  those  found  within 
Government.    Moreover,  as  de  facto  head  of  his  political  party,  the  President  must  be  able  to 
meet  freely  and  regularly  with  party  officials. 

As  private  citizens,  these  advisers  have  jobs,  professions,  clients,  financial  interests, 
and  other  affiliations  that  could  give  rise  to  a  potential  conflict  or  appearance  of  a  conflict  if 
they  were  Government  employees.    However,  so  long  as  these  informal  advisers  do  not 
exercise  any  Government  function  or  direct  or  supervise  any  Federal  employee,  they  remain 
outside  of  the  Government  and  are  not  subject  to  the  laws  and  standards  of  ethical  conduct. 

Where  an  informal  adviser  performs  certain  functions  that  ordinarily  would  be 

performed  by  a  Government  employee,  the  adviserrisks  being  considered  a  "special 

Government  employee."   The  term  "special  Government  employee"  is  defined  by  18  U.S.C. 

202(a)  as 

an  officer  or  employee  of  the  executive  .  .  .  branch  of  the  United  States 
Government  ....  who  is  retained,  designated,  appointed,  or  employed  to 
perform,  with  or  without  compensation,  for  not  to  exceed  one  hundred  and 
thirty  days  during  any  period  of  three  hundred  and  sixty-five  consecutive  days. 
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temporary  duties  either  on  a  full-time  or  intermittent  basis[.] 

A  special  Government  employee  is  not  necessarily  required  to  sever  any  outside 
interest  or  affiliation,  but  is  subject  to  conflict-of-interest  restrictions,  which  prohibit  the 
adviser  from  providing  advice  on  or  otherwise  participating  in  any  particular  matter  in  which 
he  has  a  financial  interest.'   In  order  to  remedy  an  identified  conflict  or  potential  conflict,  a 
special  Government  employee  must  either  rid  himself  of  the  conflicting  interest  or  association 
or  recuse  himself  from  the  matter  which  gives  rise  to  the  conflict. 

Also,  most  special  Government  employees  are  required  by  law  to  file  a  confidential 
financial  disclosure  report  within  30  days  of  assuming  their  duties.-  These  reports  are 
intended  to  assist  agency  ethics  officials  in  identifying  potential  conflicts  of  interest. 

Even  if  an  adviser  avoids  engaging  in  conduct  that  would  make  him  a  special 
Government  employee,  as  that  term  is  now  defined,  his  financial  interests  and  outside 
affiliations  nonetheless  carry  the  potential  for  ethics  concerns.    The  President  seeks  advice 
from  persons  whose  opinions  and  judgment  he  respects  and  trusts;  he  may  well  be  oblivious 
of  an  adviser's  financial  interests  and  affiliations,  and  yet  the  adviser  is  not  easily  separated 
from  them.    Because  the  adviser  is  given  access  to  the  White  House  that  is  not  ordinarily 
given  to  persons  outside  of  Government,  the  suspicion  arises  that  the  adviser  may  be  acting 
on  behalf  of  a  client  or  in  furtherance  of  a  financial  or  fiduciary  interest,  in  addition  to,  or 


'18  U.S.C.  208(a);  5  CFR  2635.402(a). 

^5  CFR  2634.904(b).    Some  special  Government  employees,  by  virtue  of  their  rate  of 
pay  or  significant  responsibilities,  are  required  to  file  a  public  financial  disclosure  report. 
See  5  CFR  2634.202. 
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instead  of,  providing  advice  based  on  one's  general  experience  and  expertise.  This  suspicion 
leads  to  the  conclusion  that  the  person  or  entity  on  whose  behalf  the  adviser  is  acting  is  being 
given  special  access  and  preferential  treatment.  Special  access  and  preferential  treatment  run 
afoul  of  a  cardinal  principle  of  Government  ethics,  that  "[e]mployees  shall  act  impartially  and 
not  give  preferential  treatment  to  any  private  organization  or  individual."^ 

Without  a  financial  disclosure  report  or  other  form  of  disclosure,  the  White  House 
may  be  ignorant  of  the  adviser's  financial  interests  and  affiliations  that  could  color  (or  be 
seen  to  color)  his  advice,  unless  the  adviser  brings  them  to  the  White  House's  attention  or 
until  the  media  reveals  one  or  more  of  them  in  a  less-than-flattering  light.   The  White  House 
therefore  is  for  the  most  part  unable  to  identify  potential  conflicts.    The  public,  of  course,  is 
even  more  in  the  dark. 

Advisers  who  are  granted  special  entree  into  the  White  House  by  virtue  of  a  previous 
affiliation  with  the  President  (through  former  Government  service,  political  campaigns,  or 
business  enterprises),  and  who  use  that  special  access  to  promote  the  interests  of  a  client,  are 
subject  to  criticism  for  trading  on  their  former  ties.    This  situation  is  virtually 
indistinguishable  from  the  revolving  door  phenomenon,  to  which  the  post-employment 
restrictions  in  statute  and  executive  order  are  addressed.    The  concern  over  the  revolving 
door  is  that  recently  departed  Federal  officials  have  inordinate  influence  over  Government 
decisionmaking  by  virtue  of  the  associations  they  developed  and  the  information  they 
obtained  while  in  Government.    Yet,  this  same  concern  is  present  when  the  President  grants 
a  meeting  to  a  former  colleague,  business  partner,  or  campaign  official. 


'Exec.  Order  12,674  (as  amended),  §  101(h);  5  CFR  2635.101(b)(8). 
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Moreover,  informal  advisers  who  participate  in  White  House  policy  and  strategy 
meetings  are  likely  to  be  privy  to  nonpublic  information  that  may  be  of  interest  and  use  to  an 
adviser's  outside  clients.    This  gives  such  outside  clients  a  window  on  White  House 
deliberations  that  is  not  open  to  all. 

So  it  is  clear  that  the  regular  presence  of  informal  advisers  in  the  White  House  poses 
a  host  of  ethics  concerns.    And  it  is  equally  clear  that  the  current  definition  of  "special 
Government  employee"  in  Title  18  does  not  adequately  address  these  concerns,  for  it  is  often 
uncertain  ~  even  to  an  agency  ethics  official  ~  whether  an  outside  adviser  has  become  a 
special  Government  employee  by  virtue  of  the  adviser's  regular  presence  and  the  nature  and 
extent  of  his  participation  in  internal  Government  discussions.   The  words  of  section  202(a) 
suggest  a  functional  test  ("retained  ...  to  perform  .  .  .  duties"),  yet  no  such  test  is  spelled 
out  in  the  statute.    Thus,  whether  an  adviser  is  subject  to  the  criminal  conflict-of-interest 
laws  turns  on  a  meaning,  which  remains  elusive. 

The  term  "special  Government  employee"  was  first  defmed  by  statute  in  1962,  as  part 
of  the  recodification  of  the  conflict-of-interest  laws,  and  made  effective  in  1963.   The 
concept  originated  with  President  Kennedy's  desire  to  ensure  that  advisers  and  consultants  to 
the  Government  would  be  subject  to  the  same  conflict-of-interest  standards  to  which  regular 
Federal  employees  are  subject,  while  not  being  subject  to  the  full  panoply  of  ethics 
standards.*    Previously,  the  ethics  laws  had  been  construed  equally  to  apply  to  regular 
Government  employees  and  consultants  who  performed  temporary  or  intermittent  services  to 


*See  Memorandum  to  the  Heads  of  Executive  Departments  and  Agencies  (Feb.  9,  1962), 
cited  in  OGE  Informal  Advisory  Letter  82  X  22  (July  9,  1982),  at  328-332. 
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the  Government.    Because  special  Government  employees  serve  the  public  interest,  they  were 

made  subject  to  the  conflict-of-interest  restriction  of  18  U.S.C.  208  to  the  same  extent  as  a 

regular  employee.   Because  of  the  parttime,  temporary,  or  intermittent  nature  of  their 

service,  however,  the  other  ethics  laws  were  applied  to  them  in  a  more  limited  way.' 

Also  important  was  the  distinction  the  new  law  implicitly  drew  between  a  special 

Government  employee  and  a  person  who  is  not  any  type  of  Government  employee. 

Following  the  enactment  of  section  202(a),  President  Kennedy  issued  a  memorandum  dated 

May  2,  1963,  entitled,  "Preventing  Conflicts  of  Interest  on  the  Part  of  Special  Government 

Employees,"  which  drew  an  important  distinction  between  a  special  Government  employee 

and  a  representative. 

It  is  occasionally  necessary  to  distinguish  between  consultants  and 
advisers  who  are  special  Government  employees  and  persons  who  are  invited 
to  appear  at  a  department  or  agency  in  a  representative  capacity  to  speak  for 
firms  or  an  industry,  or  for  labor  or  agriculture,  or  for  any  other  recognizable 
group  of  persons,  including  on  occasion  the  public  at  large.   A  consultant  or 
adviser  whose  advice  is  obtained  by  a  department  or  agency  from  time  to  time 
because  of  his  individual  qualifications  and  who  serves  in  an  independent 
capacity  is  an  officer  or  employee  of  the  Government.    On  the  other  hand,  one 
who  is  requested  to  appear  before  a  Government  department  or  agency  to 
present  the  views  of  a  non-governmental  organization  or  group  which  it 
represents,  or  for  which  he  is  in  a  position  to  speak,  does  not  act  as  a  servant 
of  the  Government  and  is  not  its  officer  or  employee.   He  is  therefore  not 


'Basically,  special  Government  employees  are  treated  as  regular  employees  for  purposes 
of  18  U.S.C.  207  (post-employment  restrictions)  and  208  (conflict-of-interest),  but  subject  to 
lesser  restrictions  in  18  U.S.C.  203,  205  and  209.   And,  unlike  some  regular  officers  or 
employees,  special  Government  employees  may  engage  in  outside  employment  for 
compensation.   For  example,  special  Government  employees  who  are  appointed  by  the 
President  are  not  subject  to  the  outside  earned  income  ban  imposed  by  Executive  Order 
12,674  (as  amended). 
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subject  to  the  conflict  of  interest  lawsf.f 

It  is  apparent  that  the  primary  focus  of  the  1962  legislation  was  on  members  of 
advisory  committees  and  other  parttime  members  of  other  formally  established  entities.    And 
most  of  the  practical  questions  concerning  special  Government  employees  to  date  have 
involved  participants  in  advisory  committees  and  parttime  Government  commissions. 

Often  advisory  committees  are  composed  largely  of  representatives  of  private 
interests.    The  very  raison  d'etre  of  most  advisory  committees  is  to  obtain  the  views  of 
persons  and  entities  who  would  be  directly  affected  by  the  regulation  or  legislation  under 
consideration.   These  persons  are  appointed  because  of  their  position  in  the  private  or  non- 
Federal  sector,  and  are  expected  to  provide  their  particular  perspective  and  represent  their 
parochial  interests  on  the  advisory  conmiittee.   They  are  not  called  upon  to  shed  their 
background,  opinions,  and  affiliations  and  represent  only  the  public  interest,  however  that 
might  be  defined. 

For  these  reasons,  advisory  committee  members  are  often  considered 
"representatives,"  neither  regular  employees  nor  SGE's,  and  they  are  not  subject  to  the 
conflict-of-interest  laws.    The  check  on  the  inordinate  or  improper  influence  of  private 
interests  on  Government  deliberations  is  to  place  the  advisory  committee's  deliberations  in 
the  sunshine,  where  the-publio  can  monitor  the  propriety  and  integrity,  as  well  as  the     - 
reasonableness,  of  the  Government's  decisionmaking. 

In  any  attempt  to  improve  upon  the  definition  of  "special  Government  employee,"  I 


^Quoted  in  OGE  Informal  Advisory  Letter  82  X  22,  325  at  329-30  (July  9, 
1982)(emphasis  in  origina). 


91 


8 

recommend  that  the  concept  of  "representative"  be  codified,  to  make  it  clear  that  such 

persons  are  not  subject  to  the  conflict-of-interest  laws.    Defining  "representative"  at  the  same 
time  the  definition  of  "special  Government  employee"  is  revised  would  also  serve  to  clarify 
the  concept  "special  Grovemment  employee."   In  theory,  there  should  be  no  gray  area 
between  these  two  concepts.    If  a  person  regularly  advises  the  Government,  he  is  doing  so 
either  as  a  representative  of  a  private  interest  or  as  a  special  Government  employee  serving 
the  public  interest. 

The  clear  focus  of  section  4  of  the  H.R.  3452  is  on  informal  or  outside  advisers  who 
are  not  appointed  to,  or  serving  in  the  capacity  as  a  member  of,  an  advisory  committee  or 
parttime  commission.   This  is  appropriate,  because  among  the  thorniest  issues  involving  the 
reach  of  the  conflict-of-interest  laws  is  whether  informal  advisers  who  regularly  provide 
advice  to  the  President  and  other  Government  officials  become  subject  to  the  ethics  laws. 

While  the  statutory  definition  of  "special  Government  employee"  has  not  been 
materially  revised  since  its  enactment,  the  Office  of  Government  Ethics  (OGE)  and  the 
Department  of  Justice  have  issued  some  helpfiil  guidance. 

In  1981,  OGE  listed  some  criteria  to  determine  whether  someone  is  a  special 
Government  employee,  as  opposed  to  someone  who  is  not  any  type  of  Federal  employee: 
Whether  the  person  (1)  has  sworn  or  signed  an  oath  of  office  ?  (2)  is  paid  a  salary  or 
expenses,  (3)  enjoys  agency  office  space,  (4)  serves  as  a  spokesperson  for  the  agency,  (5)  is 
subject  to  the  supervision  of  a  Federal  agency,  and  (6)  serves  in  a  consulting  or  advisory 
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capacity  to  the  United  States.'  While  these  criteria  are  instructive,  they  are  not  particularly 

helpful  with  regard  to  informal  advisers  to  the  President.    Of  greater  relevance  are  two 
opinions  that  dealt  specifically  with  the  issue  of  frequent  or  regular  advice.    As  will  be  seen, 
both  opinions  embraced  a  fiinctional  test,  although  neither  opinion  provided  clear  guidance  as 
to  when  an  informal  adviser  became  a  special  Government  employee. 

In  1977,  the  Justice  Department's  Office  of  Legal  Counsel  (OLC)  was  asked  to 
determine  whether  a  particular  individual's  frequent  informal  consultations  with  the  President 
made  him  a  "special  Government  employee."   OLC  determined  that,  as  a  general  rule,  even 
frequent  consultations  did  not  make  an  informal  adviser  a  special  Government  employee, 
"just  as  Mrs.  Carter  would  not  be  regarded  as  a  special  Government  employee  solely  on  the 
ground  that  she  may  discuss  governmental  matters  with  the  President  on  a  daily  basis."* 

However,  OLC  determined  that  because  the  individual  in  question  had  gone  beyond 

the  role  of  informal  adviser,  he  had  become  a  special  Government  employee  and  should  be 

formally  appointed  and  duly  sworn. 

Mr.  A,  however,  seems  to  have  departed  from  his  usual  role  of  an  informal 
adviser  to  the  President  in  connection  with  his  recent  work  on  a  current  social 
issue.    Mr.  A  has  called  and  chaired  a  number  of  meetings  that  were  attended 
by  employees  of  various  agencies,  in  relation  to  this  work,  and  he  has  assimied 


'OGE  Informal  Advisory  Letter  81  X  8  (Feb.  23,  1981),  citing  B.  Manning,  Federal 
Conflict  of  Interest  Law  26-30  (1964).   The  second  criterion  --  pay  --  is  not  determinative, 
because  section  202(a)  expressly  provides  that  special  Government  employees  may  be 
retained  without  compensation.   The  first  criterion  -  oath  of  office  ~  is  a  formality  the 
absence  of  which  also  should  not  be  deemed  determinative.    The  third  criterion  -  supervision 
by  a  Federal  agency  -  is  relevant  mainly  to  the  concept  of  independent  contractors,  who, 
largely  because  they  operate  without  direct  Government  supervision,  are  not  deemed 
employees  of  the  United  States. 

«2  Op.O.L.C.  20  (Feb.  24,  1977). 
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considerable  responsibility  for  coordinating  the  Administration's  activities  in 
that  particular  area.    Mr.  A  is  quite  clearly  engaging  in  a  governmental 
function  when  he  performs  these  duties,  and  he  presumably  is  working  under 
the  direction  or  supervision  of  the  President.    For  this  reason,  Mr.  A  should 
be  designated  as  a  special  Government  employee  for  purposes  of  this  work, 
assuming  that  a  good  faith  estimate  can  be  made  that  he  will  perform  official 
duties  relating  to  that  work  for  no  more  than  130  out  of  the  next  365 
consecutive  days.    If  he  is  expected  to  perform  these  services  for  more  than 
130  days,  he  should  be  regarded  as  a  regular  employee.   In  either  case,  he 
should  be  formally  appointed  and  take  an  oath  of  office.' 


The  Office  of  Government  Ethics  also  considered  the  status  of  informal  advisers: 


3 .   Individuals  Outside  the  Government  Who  Advise  an  Official  Informally 

A  Federal  official  may  occasionally  receive  unsolicited,  informal  advice 
from  an  outside  individual  or  group  of  individuals  regarding  a  particular  matter 
or  issue  of  policy  that  is  within  his  official  responsibility.  ...    An  incident  of 
this  sort  sometimes  prompts  the  inquiry  whether  the  outsiders  have  become 
SGE's  of  the  agency.   In  general,  the  answer  is  that  they  have  not,  for  they 
are  not  possessed  of  appointments  as  employees  nor  do  they  perform  a 
Federal  function. 

However,  as  so  often  happens  in  considering  the  applicability  of  the 
conflict-of-interest  laws,  a  generality  is  insufficient  here  and  a  caveat  is  in 
order.   An  official  should  not  hold  informal  meetings  more  or  less  regularly 
with  a  nonfederal  individual .  .  .  for  the  purpose  of  obtaining  information  or 
advice  for  the  conduct  of  his  office.   If  he  does  so,  he  may  invite  the 
argument  that  willy-nilly  he  has  brought  them  within  the  range  of  18  U.S.C. 
202-209.'° 


The  considerations  used  in  determining  whether  someon&  is  a  special  Government 
employee  are  similar  to,  but  not  the  same  as,  the  criteria  in  the  definition  of  "officer"  and 
"employee"  in  the  Federal  personnel  statutes  relied  upon  by  the  White  House,  5  U.S.C.  2104 


Id,  at  23. 

'"OGE  Informal  Advisory  Letter  82  X  22.  325,  at  336  (July  9,  1982)(emphasis  added). 


AA.nrtA    07  -  A 
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and  2105. 

An  "officer"  means  "an  individual  who  is~ 

(1)  required  by  law  to  be  appointed  in  the  civil  service  .  .  .  ; 

(2)  engaged  in  the  performance  of  a  Federal  function  under  authority  of  law  or 
an  Executive  act;  and 

(3)  subject  to  the  supervision  of  [the  President  or  Federal  officer],  while 
engaged  in  the  performance  of  the  duties  of  his  office.  ..." 

An  "employee"  means  "an  individual  who  is~ 

(1)  appointed  in  the  civil  service  .  .  .; 

(2)  engaged  in  the  performance  of  a  Federal  function  under  authority  of  law  or 
an  Executive  act;  and 

(3)  subject  to  the  supervision  of  [the  President  or  Federal  officer]  while 
engaged  in  the  performance  of  the  duties  of  his  position.  .  .  .'^ 

These  criteria,  while  also  instructive,  are  not  dispositive.   For  instance,  a  formal 

appointment  is  not  necessary  to  subject  an  informal  adviser  to  the  conflict-of-interest  laws. 

The  definition  of  special  Government  employee  in  18  U.S. C.  202(a)  is  broader  than  the 

definitions  in  sections  2104  and  2105.   In  the  latter  stamtes,  an  "appointment"  is  required. 

Section  202(a),  however,  includes  all  those  who  are  "retained,  designated,  appointed  or 

employed"  to  perform  Government  duties. 

In  its  1977  opinion,  OLC  examined  the  criteria  in  the  definitions  of  "officer"  and 

"employee"  in  5  U.S.C.  2104  and  2105,  stating  that  "variants  of  these  same  three  factors 

have,  in  fact,  been  utilized  in  one  context  or  another  under  the  conflict-of-interest  laws. 


For  example,  the  first  criterion  under  the  civil  service  test  ~  that  the  person  be 
appointed  in  the  civil  service  —  is  analogous  to  the  definition  of  the  term 
"special  Government  employee"  for  the  purposes  of  the  conflict-of  interest 
laws:  an  officer  or  employee  "who  is  retained,  designated,  appointed,  or 


"5  U.S.C.  2104(a). 
"5  U.S.C.  2105(a). 
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employed"  to  perform  duties  ....    The  quoted  phrase  connotes  a  formal 
relationship  between  the  individual  and  the  Government.  ...    In  the  usual 
case,  this  formal  relationship  is  based  on  an  identifiable  act  of 
appointment.  .  .  .    However,  an  identifiable  act  of  appointment  may  not  be 
absolutely  essential  for  an  individual  to  regarded  as  an  officer  or  employee  in 
a  particular  case  .  .  .  perhaps  where  there  was  a  firm  mutual  understanding 
that  a  relatively  formal  relationship  existed.  '^ 


Thus,  OLC  recognized  that  the  definitions  in  the  personnel  statutes  were  not 
determinative  of  the  applicability  of  the  conflict-of-interest  laws.'* 

The  central  factor  that  should  be  used  to  determine  whether  an  informal  adviser  is  a 
special  Government  employee  is  whether  the  adviser  is  in  fact  performing  a  Federal  function. 
Providing  advice  to  the  President  is  not  inherently  a  Federal  function,  because  the  President 
receives  advice  from  persons  both  inside  and  (clearly)  outside  of  Government.   But  the 
regular  provision  of  advice,  which  is  given  in  official  White  House  meetings,  with  other 
White  House  staff  present,  and  which  advice  is  often  indistinguishable  firom  the  advice 
provided  by  the  White  House  staff,  suggests  that  such  an  adviser  is  performing  a  Federal 
function  and  is  serving  as  a  de  facto  member  of  the  White  House  staff. 


"2  Op.O.L.C.  at  20-21  (emphasis  added). 

'^Similarly,  OGE's  1982  informal  advisory  letter  considered  sections  2104  and  2105  as 
only  "instructive"  in  interpreting  the  definition  of  a  special  Government  employee  in  the 
context  of  advisory  committees.   There  are  several  additional  reasons  why  these  provisions 
do  not  further  define  "special  Government  employee."   First,  both  sections  2104  and  2105 
begin  with  the  phrase,  "For  the  purposes  of  this  title"  (Title  5),  so  that  these  laws  do  not 
expressly  define  the  words  "officer"  and  "employee"  in  Title  18.   Second,  Title  5  concerns 
the  U.S.  Government  civil  service;  most  employees  of  the  White  House  Office  are  hired 
instead  under  authority  of  Title  3,  §  105.   Third,  exempting  a  person  performing  a  Federal 
function  from  the  ethics  laws  merely  for  lack  of  a  formal  appointment  would  exalt  form  over 
substance  and  create  a  gap  in  coverage.   The  White  House,  or  any  other  agency,  would  be 
able  to  exempt  an  unpaid  adviser  from  coverage  of  the  ethics  laws  simply  by  declining  to 
execute  the  proper  paperwork. 
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The  badges  of  Government  employment  status  --  pay,  title,  paperwork,  office,  pass 

and  phone  ~  are  just  that,  indicia.   They  are  concomitant  with  the  exercise  of  a  Federal 
function.   The  fundamental  question  remains  whether  the  adviser  is  performing  a  Federal 
function.   So  the  frequency  of  meetings,  their  nature,  and  the  manner  in  which  the  advice  is 
solicited,  given,  and  debated  are  all  relevant. 

A  continuum  exists  from  the  one-time  visit  with  the  President,  to  the  periodic  one-on- 
one  visits  by  the  President's  pollster,  to  the  regular  participation  in  White  House  meetings 
involving  the  President  and  others,  to  the  adviser  with  a  White  House  pass,  office  and  phone, 
to  the  adviser  who  chairs  meetings  or  directs  others.  In  my  view,  Harry  Thomason  and  Paul 
Begala  were  far  enough  along  the  continuum  to  be  considered  special  Government  employees 
(although  the  White  House  did  not  so  conclude),  and  Dick  Morris  should  be  regarded  as  one 
now.  Any  legislative  revision  to  section  202(a)  should  attempt  to  capture  these  types  of 
advisers. 

Codification  of  the  functional  test,  as  used  by  Justice  and  OGE,  would  be  helpful,  if 
only  to  dispel  the  notion  that  the  absence  of  a  formal  appointment  or  paperwork  is 
dispositive.   But  codification  of  the  ftmctional  test  would  not  obviate  the  exercise  of  judgment 
and  discretion  by  agency  ethics  officials  within  the  White  House,  because  applying  the 
fiinctional  test  would  depend  heavily  on  the  facts.   And  a  fiulher  caution  is  that  any  attempt 
to  clarify  the  definition  of  special  Government  employee  may  suffer  from  over-  or  under- 
inclusiveness,  as  I  believe  section  4  of  H.R.  3452  does. 

For  example,  section  4  would  capture  Harry  Thomason,  because  he  was  given  an 
office  and  a  phone  and  provided  advice  regarding  the  staffing  and  structure  of  the  White 
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House  Travel  Office.   The  provision  would  not,  however,  appear  to  have  covered  Paul 
Begala,  who  was  more  or  less  a  fixture  in  the  White  House  in  1993,  or  to  cover  Dick  Morris 
now,  who  is  reported  to  have  frequently  visited  the  White  House  over  the  past  dispensing 
policy  advice  to  the  President  and  others,  unless  either  was  involved  in  giving  advice  with 
regard  to  congressional  hearings  or  proceedings,  or  was  a  registered  lobbyist  at  the  time.   It 
is  my  opinion  that  both  individuals  at  one  time  or  another  have  served  as  a  special 
Government  employee.   The  list  of  Government  activities  in  proposed  section  202(e)(2)(D) 
omits  many  Government  activities  that  are  equally  important  and  sensitive  as  Government 
contracts  or  privatization. 

The  provision  also  may  be  read  to  cover  the  Chairman  of  the  President's  political 
party,  or  the  President's  pollster,  who  meets  with  the  President  regularly,  sometimes  with 
other  White  House  officials  present.    If  the  provision  is  not  intended  to  cover  advice  that  is 
given  directly  (and  perhaps  exclusively)  to  the  President  or  Vice  President  (by  referring  to 
advice  only  to  "employees  of  the  Executive  Office  of  the  President"),  that  should  be  spelled 
out  clearly. 

My  major  concern  with  section  4,  as  drafted,  is  with  proposed  section  202(e)(2)(B) 
and  (C).   These  provisions  would  base  the  application  of  the  concept  of  special  Government 
employee,  and  thus  the  applicability  of  the  conflict-of-interest  laws,  not  on  the  functions 
performed  in  the  White  House,  but  on  the  adviser's  outside  interests  or  affiliations.   This 
would  mark  a  departure  from  the  usual  way  of  defining  Government  service,  and  lead  to 
anomalous  results.   In  some  cases,  there  would  not  be  any  ethical  concern  with  a  person 
retained  to  provide  regular  advice  to  the  White  House  on  one  subject  if  the  person  were  a 
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major  stockholder  of  a  company  doing  business  with  the  United  States  on  a  completely 

separate  matter.    Similarly,  there  are  many  situations  that  could  be  envisioned  where  the 

White  House  seeks  from  a  person  who  is  a  registered  lobbyist  under  the  Lobbying  Disclosure 

Act  of  1995  advice  regarding  a  matter  for  which  the  person  is  not  a  registered  lobbyist.    Yet, 

both  of  these  situations  appear  to  be  covered  by  the  provision,  as  drafted.   In  my  view,  a 

person  who  is  a  lobbyist  or  the  owner  of  a  company  with  business  i>ending  before  the 

Government  should  be  considered  a  special  Government  employee  only  if  he  were  retained  to 

engage  in  a  Federal  function  (which  could  in  certain  situations  include  the  provision  of 

advice).   If  they  are,  the  conflict-of-interest  and  financial  disclosure  laws  apply. 

The  test  to  determine  whether  someone  is  an  employee  of  the  Executive  Branch, 
whether  permanent  or  temporary,  regular  or  special,  should  turn  on  the  functions  and  duties 
of  the  employee,  not  on  the  employee's  outside  interests.   Once  the  determination  is  made 
that  a  person  is  a  Government  employee,  then  the  conflict-of-interest  laws  and  standards 
attach,  and  prohibit  that  person  from  participating,  personally  and  substantially,  in  any 
particular  matter  in  which  he  has  a  fmancial  interest. 

CodiHcation  of  a  functional  test  would  begin  with  the  distinction  between  a 
representative  and  a  special  Government  employee.   It  would  next  look  to  the  nature  of  the 
services  the  person-is  retained  to  provide:   a  person  retained  to  supervise,  direct,  manage,  or 
oversee  any  other  Federal  employees  in  the  conduct  of  their  office  would  be  a  special 
Government  employee;  a  person  retained  to  chair  or  organize  meetings  of  Federal 
employees  on  matters  of  Government  policy  would  also  be  considered  a  special  Government 
employee.   Last,  the  concept  should  encompass  a  person  retained  to  provide  regular  advice 
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to  the  Government,  and  who  provides  such  advice  to  the  Government  as  part  of  the 
Government's  internal  deliberative  process.   This  last  provision  is  the  most  difficult  to 
define  with  precision,  but  it  is  also  the  role  most  informal  advisers  such  as  Harry  Thomason 
and  Paul  Begala  play. 

Finally,  I  recommend  that  any  revision  of  the  definition  of  "special  Government 
employee"  cover  the  entire  Executive  Branch,  not  just  the  Executive  Office  of  the  President. 
Although  the  most  visible  ethics  problems  in  the  Clinton  Administration  involving  outside 
advisers  have  involved  the  White  House,  the  problem  could  arise  just  as  easily  in  a  Cabinet 
Department.   Moreover,  as  both  President  Bush  in  Executive  Order  12,674  and  this  Congress 
in  the  Ethics  Reform  Act  of  1989  recognized,  it  is  important,  when  crafting  an  ethics 
provision,  to  ensure  that  its  application  is  uniform  throughout  the  Executive  Branch,  unless 
there  is  a  convincing  reason  for  special  treatment. 

I  thank  the  Subcommittee  for  the  opportunity  to  provide  these  views  and  remain 
available  to  answer  any  of  your  questions. 
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Mr.  Horn.  We  will  now  have  Sandra  J.  Boyd,  the  assistant  gen- 
eral counsel  of  the  Labor  Policy  Association. 

Ms.  Boyd. 

Ms.  Boyd.  Thank  you. 

Mr.  Chairman  and  distinguished  members  of  the  subcommittee, 
I  am  pleased  to  appear  before  you  today  to  discuss  H.R.  3452.  I  am 
assistant  general  counsel  of  the  Labor  Policy  Association,  a  public 
policy  advocacy  organization  of  the  senior  human  resource  execu- 
tives of  America's  major  corporations  whose  purpose  it  is  to  ensure 
that  U.S.  employment  policy  supports  the  competitive  goals  of  its 
member  companies  and  their  employees.  LPA  is  strongly  commit- 
ted to  ensuring  that  this  Nation's  labor  laws  meet  the  workplace 
needs  of  employers  both  now  and  in  the  2 1st  century. 

Whether  the  labor  laws  currently  on  the  books,  many  of  which 
were  written  over  half  a  century  ago,  actually  meet  the  needs  of 
today's  employers  and  employees  is  debateable.  It  is  difficult,  how- 
ever, if  not  impossible,  to  have  a  full  and  open  debate  on  the  sub- 
ject of  this  Nation's  labor  laws  when  those  who  make  labor  and  em- 
ployment policy  are  exempt  from  complying  with  the  very  laws  in 
question. 

This  is  one  of  the  primary  reasons  that  Congress  passed  the  Con- 
gressional Accountability  Act  on  a  bipartisan  basis,  subjecting  itself 
for  the  first  time  to  11  labor  laws.  For  the  same  reasons  we  sup- 
ported the  Congressional  Accountability  Act  we  also  support  those 
portions  of  H.R.  3452,  the  Presidential  and  Executive  Office  Ac- 
countability Act,  which  would  apply  those  very  same  11  labor  laws 
to  the  Executive  Office  of  the  President  in  the  same  manner  as 
they  are  applied  to  the  private  sector  and  Congress. 

It  is  instructive  to  review  the  reasons  why  the  Congressional  Ac- 
countability Act  was  passed,  since  in  large  measure  H.R.  3452  is 
modeled  on  it.  The  Congressional  Accountability  Act  was  enacted 
by  Congress  so  that  it  would  be  required  to  live  by  the  same  labor 
laws  that  it  considers  appropriate  for  the  private  sector. 

The  act  was  signed  into  law  by  the  President  on  January  23, 
1995,  and  passed  with  overwhelming  bipartisan  support.  As  we 
heard  Representative  Shays  say  earlier  today,  there  were  three 
guiding  principles  in  passing  the  Congressional  Accountability  Act; 
they  were:  "If  the  law  is  right  for  the  private  sector,  it  is  right  for 
Congress.  Congress  will  write  better  laws  when  it  has  to  live  by  the 
same  laws  it  imposes  on  the  private  sector  and  the  executive 
branch,  and  we  must  as  well  respect  the  separation  of  powers." 

Representative  Goodling  echoed  such  sentiments  when  he  stated: 
"We  will  never  be  as  careful  as  we  should  be  in  passing,  changing 
and  drafting  laws  until  we  ourselves  are  forced  to  comply  with 
those  laws,  and  the  fundamental  unfairness  of  a  double  standard 
is  obvious  in  any  case." 

Again  and  again.  Members  and  Senators  mentioned  the  need  for 
Congress  to  comply  with  those  same  laws  as  it  imposes  on  the  pri- 
vate sector.  The  benefits  of  doing  so  include  a  better  understanding 
of  the  laws  Congress  passes,  their  effects,  as  well  as  an  increase 
in  congressional  credibility  with  the  public.  Affording  congressional 
employees  the  same  protections  as  private  sector  employees  was 
also  an  important  factor. 
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Representative  Lee  Hamilton  acknowledged  that  there  were 
three  reasons  why  Congress  should  follow  the  same  laws  as  the  pri- 
vate sector.  They  are,  first,  the  widespread  perception  that  Mem- 
bers have  exempted  themselves  fi*om  many  laws  significantly  un- 
dermines the  confidence  of  the  American  people  in  this  institution. 
We  lose  credibility  and  legitimacy  when  people  believe  that  Mem- 
bers are  somehow  above  the  law. 

Second,  more  fully  applying  the  law  to  Congress  will  improve  the 
quality  of  the  legislation  we  pass. 

Third,  and  this  point  I  think  has  not  been  mentioned,  it  is  simply 
unfair  to  congressional  employees  not  to  extend  them  the  same 
rights  and  protections  available  to  those  who  work  elsewhere.  Per- 
haps Representative  Upton  put  it  most  succinctly  when  he  noted: 
"Each  year  we  pass  more  and  more  regulations  on  American  busi- 
ness. It  is  time  for  us  to  start  practicing  what  we  preach  and  walk 
the  walk." 

Let  me  give  just  one  example  of  how  I  think  the  Congressional 
Accountability  Act  is  already  working.  One  of  the  concerns  that 
LPA  members  have  is  with  respect  to  the  Fair  Labor  Standards  Act 
overtime  exemptions.  The  regulations  which  are  used  to  determine 
who  is  entitled  to  overtime  and  who  is  exempt  and  the  flexibility 
provisions  or  lack  thereof  were  last  revised  in  the  1950's  and  are 
extraordinarily  difficult  to  work  with. 

For  years  members  of  the  business  community,  both  small  and 
large,  have  implored  the  Depzirtment  of  Labor  and  Congress  to  do 
something  about  these  rules,  to  make  them  more  certain  and  to  re- 
vise them  in  a  way  to  recognize  the  changes  that  have  occurred  in 
the  workplace.  These  requests  have  fallen  on  deaf  ears. 

Beginning  on  January  23,  1996,  Congress  had  to  comply  with 
those  very  same  rules  and  was  faced  with  determining  for  the  first 
time  in  each  office  who  was  entitled  to  overtime  and  who  was  ex- 
empt under  those  same  outdated  rules.  How  would  one  classify  a 
legislative  assistant,  the  office  manager,  how  would  records  be 
kept?  Suddenly  these  became  relevant  issues. 

An  audit  of  three  congressional  offices  by  the  FLECS  Coalition, 
a  group  of  companies  and  associations  representing  a  wide  variety 
of  industries  who  are  seeking  reform  to  the  FLSA,  was  widely  dis- 
tributed and  discussed.  Almost  overnight  there  was  a  change  in 
congressional  offices. 

Members  began  to  ask:  Does  that  law  make  sense  the  way  it  is 
written?  Does  it  protect  those  employees  it  is  meant  to  protect? 
Can  we  do  better? 

By  having  to  comply  fully  with  labor  laws  in  our  own  offices 
these  issues  have  taken  on  new  meaning.  This  would  not  have  oc- 
curred but  for  the  Congressional  Accountability  Act,  and  I  fully  ex- 
pect that  the  impact  of  H.R.  3452  would  be  the  same.  The  current 
debate  that  we  heard  today  from  Mr.  Mica  on  comptime  and  flexi- 
bility is  another  good  example. 

The  Congressional  Accountability  Act  made  clear  that  the  moti- 
vating force  between  that  act  was  to  end  the  double  standard 
whereby  Congress  passes  labor  laws  for  itself  but  exempts  itself 
from  coverage.  As  one  report  stated,  the  greatest  impetus  to  reform 
arises  from  a  growing  perception  both  within  and  outside  Congress 
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that  the  present  system  creates  an  unfair  double  standard  between 
Congress  and  other  employers. 

By  enacting  laws  for  others  and  appearing  to  exempt  itself,  Con- 
gress has  done  great  damage  to  the  public  perception  of  Congress. 
The  present  situation  constitutes  an  unacceptable  double  standard 
which  breeds  further  public  cynicism.  Congress  has  now  ended  that 
double  standard  for  itself,  and  I  commend  it  for  doing  so,  and  it  is 
appropriate  that  it  end  that  double  standard  for  the  rest  of  the 
Government  as  well. 

Thgink  you. 

Mr.  Horn.  Thank  you  very  much  for  that  most  helpful  state- 
ment. 

[The  prepared  statement  of  Ms.  Boyd  follows:] 


103 


MR.  CHAIRMAM  AND  DISTINGUISHED  MEMBERS  OF  THE  SUBCOMMITTEE:  I  am 
pleased  to  appear  before  you  today  to  discuss  the  H.R.  3452.  My  name  is  Sandy  Boyd.     I 
am  Assistant  General  Counsel  at  the  Labor  Policy  Association.   The  Labor  Policy 
Association  is  a  public  policy  advocacy  organization  of  the  senior  human  resource  executives 
of  America's  major  corporations  whose  purpose  is  to  ensure  that  U.S.  employment  policy 
supports  the  competitive  goals  of  its  member  companies  and  their  employees.  LPA  is 
strongly  committed  to  ensuring  that  this  nation's  labor  laws  meet  the  workplace  needs  of 
employers  and  employees  both  now  and  in  the  21st  Century. 

Whether  the  labor  laws  currently  on  the  books,  many  of  which  were  written  over  a 
half  a  century  ago  actually  meet  the  needs  of  today's  employers  and  employees  is  debatable. 
It  is  difficult,  if  not  impossible,  to  have  a  fiill  and  open  debate  on  the  subject  of  this  nation's 
labor  laws  when  those  who  make  labor  and  employment  policy  are  exempt  from  complying 
with  the  very  laws  in  question.    This  was  one  of  the  primary  reasons  that  this  Congress 
passed  the  Congressional  Accountability  Act,  on  a  bipartisan  basis,  subjecting  itself  for  the 
first  time  to  eleven  labor  laws.   For  the  same  reasons  we  supported  the  Congressional 
Accountability  Act  we  also  support  those  portions  of  H.R.  3452,  the  Presidential  and 
Executive  Office  Accountability  Act,  which  would  apply  those  same  eleven  labor  laws  to  the 
Executive  Office  of  the  President  in  the  same  maimer  as  they  apply  to  the  private  sector  and 
Congress. 
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It  is  instructive  to  review  the  reasons  why  the  Congressional  Accountability  Act  was 
passed  since  H.R.  3452  is  modeled  on  it.    The  Congressional  Accountability  Act  of  1995, 
Pub.  L.  No.  104-1,  1995  U.S. C. C.A.N.  (109  Stat.)  3,  ("CAA")  was  enacted  by  Congress 
so  that  Congress  would  be  required  to  live  by  the  same  labor  laws  that  it  considers 
appropriate  for  the  private  sector.     The  Congressional  Accountability  Act  of  1995  was 
signed  into  law  by  the  President  on  January  23,  1995.   The  legislation,  first  introduced  in 
1993,  passed  both  the  House  and  the  Senate  in  January  of  1995  with  overwhelming  bipartisan 
support. 

Rep.  Christopher  Shays  (R-CT),  in  introducing  the  CAA  reiterated  that  in  working  on 

the  bill  Members  had  "3  guiding  principles,"  they  were: 

If  a  law  is  right  for  the  private  sector,  it  is  right  for  Congress. 
Congress  will  write  better  laws  when  it  has  to  live  by  the  same 
laws  it  imposes  on  the  private  sector  and  the  executive  branch 
and  we  must  as  well  respect  the  separation  of  powers  embodied 
in  the  Constitution. 

Id.  at  H94.   Rep.  William  F.  Goodlmg  (R-PA)  echoed  such  sentiments  when  he  stated: 

We  will  never  be  as  careful  as  we  should  be  in  passing, 
changing,  and  drafting  laws  until  we  ourselves  are  forced  to 
comply  with  those  laws  and  the  fiindamental  unfairness  of  a 
double  standard  is  obvious  in  any  case.    So  let  us  not  pat 
ourselves  on  the  back  too  eagerly  tonight.   It  is  long  overdue. 

Id,atH95. 

Again  and  again  Members  and  Senators  mentioned  the  need  for  Congress  to  comply 
with  the  same  laws  as  those  imposed  on  the  private  sector.   The  benefits  of  doing  so  include 
a  better  understanding  of  the  laws  Congress  passes,  and  their  effects,  as  well  as  an  increase 
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in  congressional  credibility  with  the  public.     Affording  congressional  employees  the  same 
protections  as  private  sector  employees  was  also  an  important  factor. 

Rep.  Lee  H.  Hamilton  (D-IN)  acknowledged  that  there  are  three  reasons  why 

Congress  should  follow  the  same  laws  as  the  private  sector.   They  are: 

First,  the  widespread  perception  that  Members  have  exempted 
themselves  from  many  laws  significantly  undermines  the 
confidence  of  the  American  people  in  this  institution.   We  lose 
credibility  and  legitimacy  when  people  believe  that  Members  are 
somehow  above  the  law.    Second,  more  fully  applying  laws  to 
Congress  will  improve  the  quality  of  the  legislation  we 
pass... Third,  and  this  point  I  think  has  not  been  mentioned,  it  is 
simply  unfair  to  congressional  employees  not  to  extend  to  them 
the  same  rights  and  protections  available  to  those  who  work 
elsewhere. 

Id.  at  H95. 


Rep.  Roscoe  G.  Bartlett  (R-MD)  also  acknowledged  during  debate  that  "members  of 
Congress  should  be  treated  the  same  as  our  laws  treat  the  American  people."   Id^  at  H96. 
He  proposed  that  if  the  laws  are  simply  too  onerous,  then  Congress  should  stop  passing 
them.   Rep.  Eva  Clayton  (D-NC)  also  declared  that  Congress  has  "outlived  the  days  when 
Congress  can  expect  special  and  different  treatment  from  the  average  employer. ' '   Id. 

Rep.  Howard  P.  McKeon  (R-CA)  found  that  as  a  businessman,  he  had  felt  the  burden 
of  government  regulation,  but  as  a  Congressman  was  exempt  from  it  and  concluded  that 
"that  must  change."   Id^  Rep.  Anthony  C.  Beilenson  (D-CA)  commented  that  Members  of 
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Congress  ought  to  be  held  "to  the  same  standards  that  our  laws  demand  of  private-sector 

employers."   Id^  Rep.  Frederick  S.  Upton  (R-MI)  put  it  succinctly  when  he  noted  that: 

Each  year  we  pass  more  and  more  regulations  on  American 
businesses.    It  is  time  for  us  to  start  practicing  what  we  preach 
and  walk  the  walk. 

Id.  at  H98.   Rep.  Greg  Ganske  (R-IA)  found  that  "when  Congress  has  to  deal  with  the  same 

laws  and  regulations  that  small  businesses  do,  I  predict  that  we  will  modify  many  of  the  laws 

in  a  more  common  sense  way. "   Id,  at  HlOl. 

As  Senator  Charles  E.  Grassley  (R-IA)  stated,  "Congress  can  no  longer  refiise  to 

live  by  the  laws  it  passes.  The  time  is  long  overdue."  Id  at  S440.   Senator  Grassley  went  on 

to  note  that  he  was  pleased  that  Congress  would  now  be  complying  with  the  same  laws  it  has 

enacted  for  the  private  sector,  quoting  from  James  Madison  in  Federalist  Paper  57  that 

"Congress  shall  pass  no  law  that  does  not  have  full  operation  on  itself."  Id   These 

sentiments  were  repeated  again  and  again  by  other  Senators  in  the  floor  debate  on  the  CAA. 

A  Committee  Report  of  the  House  of  Representatives  stated: 

Our  constituents  want  Congress  to  fully  comply  with  laws  it  has 
imposed  on  the  private  sector.   They  have  judged  Congress' 
efforts  to  date  in  this  area  to  be  inadequate.   In  Federalist  No. 
57,  James  Madison  described  as  "one  of  the  strongest  bonds  by 
which  human  policy  can  connect  the  rulers  and  people  together" 
the  fact  that  Congress  "can  make  no  law  which  will  not  have  its 
full  operation  on  themselves  and  their  friends,  as  well  as  on  the 
great  mass  of  society. "   Insofar  as  government  deviates  from 
that  standard  of  solidarity,  Madison  argued,  the  people  will  feel 
themselves  oppressed.   More  than  two  centuries  later,  it  is  clear 
that  the  American  people  are  frustrated  by  the  seeming 
immunity  of  Congress  from  certain  laws  that  often  seem  onerous 
when  visited  on  the  rest  of  the  nation,  despite  the  worthy  public 
policy  purposes  which  such  laws  may  serve.   Addressing  this 
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issue  would  clearly  help  close  the  credibility  gap  which  exists 
between  Congress  and  the  American  public. 

H.R.  Rep.  No.  650  at  11-12. 

Senator  Grassley  also  believed  that  passing  the  CAA  would  cause  Congress  to  rethink 

this  Nation's  labor  laws.   It  would  do  so  by  ensuring  that: 

Members  of  Congress  will  know  firsthand  the  burdens  that  the 
private  sector  lives  with.    By  knowing  these  burdens,  Congress 
may  decide  that  the  laws  indeed  are  burdensome.    That 
realization  may  lead  to  necessary  reform  of  the  underlying 
legislation.    It  is  true  that  there  will  be  additional  costs  imposed 
on  Congress  if  this  legislation  passes.    However,  these  are  costs 
that  the  private  sector  has  had  to  live  with  for  years. 

Id.  atS441. 


As  Senator  James  M.  Inhofe  (R-OK)  so  succinctly  stated: 

The  fact  that  Congress  has  routinely  exempted  itself  from  laws 
and  regulations  which  affect  virtually  every  other  person, 
business  and  organization  in  the  land  says  volumes  about  the 
arrogance  of  power,  about  the  insulation  of  Washington  from 
the  real  world,  about  the  gulf  which  has  come  to  exist  between 
the  people  and  those  who  are  elected  to  represent  them. 

Id.  at  S453. 


Let  me  give  one  example  of  how  the  Congressional  Accoimtability  Act  is  already 
working.    One  of  the  concerns  LPA  members  have  is  with  respect  to  the  Fair  Labor 
Standards  Act  (FLSA)  overtime  exemptions.   The  regulations  which  are  used  to  determine 
who  is  entitled  to  overtime  and  who  is  exempt  were  last  revised  in  the  1950's  and  are 
extraordinarily  difficult  to  work  with.    For  years,  members  of  the  business  community,  both 
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small  and  large,   have  implored  the  Department  of  Labor  and  Congress  to  do  something 
about  these  rules,  to  make  them  more  certain  and  to  revise  them  to  recognize  the  changes 
that  have  occurred  in  the  workplace.   These  requests  have  fallen  on  deaf  ears.    Beginning  on 
January  23,  1996  Congress  had  to  comply  with  these  very  same  rules  and  was  faced  with 
determining  in  each  individual  office  who  was  entitled  to  overtime  and  who  was  exempt 
using  those  same  outdated  rules.  How  would  one  classify  a  legislative  assistant?  the  office 
manager?  How  should  records  be  kept?  These  suddenly  became  relevant  issues.   An  audit  of 
three  congressional  offices  by  the  FLECS  coalition,  a  group  of  companies  and  associations 
representing  a  wide  variety  of  industries  who  are  seeking  reforms  to  the  FLSA,  was  widely 
distributed  and  discussed.    See  Attached.    Almost  overnight  there  was  a  change  in 
congressional  offices.  Members  began  to  ask,  does  this  law  make  sense  the  way  its  written? 
Does  it  protect  those  employees  its  meant  to  protect  ?  Can  we  do  better?  By  having  to 
comply  fiiUy  with  labor  laws  in  their  own  offices  these  issues  have  taken  on  new  meaning. 
This  would  not  have  occurred  but  for  the  Congressional  Accountability  Act.  I  fully  expect 
that  the  impact  of  H.R.  3452  will  be  the  same. 

Conclusion 

The  Congressional  Accountability  Act  made  clear  that  the  motivating  force  behind  the 

CAA  was  to  end  the  double  standard  whereby  Congress  passes  labor  laws  but  exempts  itself 

from  coverage.    As  the  report  states: 

The  greatest  impetus  for  reform  arises  from  a  growing 
perception,  both  within  and  outside  the  Congress,  that  the 
present  system  creates  an  unfair  double  standard  between 
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Congress  and  other  employers.    By  enacting  laws  for  others, 
and  appearing  to  exempt  itself,  the  Congress  has  done  great 
damage  to  the  public  perception  of  Congress.    The  present 
situation  constitutes  an  unacceptable  '  'double  standard, ' '  which 
only  breeds  further  public  cynicism  towards  Congress. 

S.  Rep.  No.  397,  103d  Cong.,  2d  Sess.,  at  4-5  (1994). 


Congress  has  now  ended  the  double  standard  for  itself  and  it  is  appropriate  that  it  end 
the  double  standard  for  the  rest  of  the  government  as  well. 


FLECS 
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Flexible  Employment 
Compensation  and 
Scheduling  Coalition 


Wage/Hour  Audit  of  Fictitious  Congressional  Office 
Reveals  a  Web  of  Confusion  Awaiting  Congress 

Beginning  on  January  23.  1996.  both  Houses  of  Congress  will  be  covered  by  10 
employment  laws,  with  which  private  sector  and  state  and  local  government  employers  have 
had  to  comply  for  several  years.    Members  of  Congress  will  quickly  learn  that  of  these  laws, 
the  Fair  Labor  Standards  Act  (FLSA).  requiring  payment  of  a  minimum  wage  and  ovenime. 
will  likely  be  the  most  troublesome.    Perhaps  more  than  any  other  employment  law,  the 
FLSA  is  riddled  with  ambiguities  and  labyrinthine  complexities  that  even  FLSA  experts  have 
difficulty  deciphering  and  applying  to  specific  situations. 

The  stamte  must  be  complied  with  every  pay  period,  with  a  wrong  guess  potentially 
resulting  in  thousands  of  dollars  of  liability  for  a  small  business— millions  for  a  large 
company.    Indeed,  the  Employment  Policy  Foundation  has  estimated  that  a  miscalculation  of 
the  exempt  status  of  only  10%  of  these  employees  (a  minimal  estimate)  would  cost  the 
economy  almost  $20  billion  annually 

To  assist  Members  of  Congress  in  preparing  for  compliance,  the  Flexible 
Employment  Compensation  and  Scheduling  (FLECS)  Coalition  has  prepared  the  attached 
simulated  audit  of  a  hypothetical  congressional  office     The  audit  has  been  prepared  by  three 
FLSA  experts:    Sandra  J.  Boyd,  Esq.,  of  the  employment  law  firm  of  McGuiness  & 
Williams  and  counsel  to  the  FLECS  Coalition;  Maggi  Coil,  Compensation  Director  of 
Motorola,  Inc.;  and  Dean  Sparlin,  Esq  ,  of  the  law  firm  of  Gibson.  Dunn  &  Crutcher  and 
counsel  to  the  FLSA  Reform  Coalition.    All  three  of  these  individuals  have  extensive 
experience  in  performing  FLSA  compliance  audits  and  based  the  simulated  audit  on  audits 
they  have  recently  conducted  of  actual  congressional  offices. 

The  audit  demonstrates  that  for  Members  of  Congress,  the  most  challenging  aspect  in 
complying  with  the  FLSA  will  be  ascertaining  which  staff  members  are  nonexempt  under  the 
FLSA  (and  therefore  owed  time-and-a-half  overtime)  and  which  ones  are  exempt  from  the 
overtime  provisions.    It  is  widely  assumed— incorrectly— that  most  employees  who  are 
commonly  considered  "professional"  employees  fall  neatly  within  the  so-called  "white 
collar"  exemptions  of  the  FLSA.    As  the  audit  demonstrates,  these  exemptions  are  much 
more  narrow  than  the  common  usage  of  the  terms.    Moreover,  the  burden  falls  on  the 
employer  to  demonstrate  that  an  employee  meets  the  somewhat  obscure  elements  of  the 
exemption.    A  definitive  answer  is  only  available  after  the  matter  has  been  fully  litigated  with 
a  wrong  guess  causing  backpay  to  be  awarded  to  that  employee,  and  potentially  doubled,  for 
all  overtime  worked  during  the  prior  two  or  three  years. 

The  audit  and  an  executive  summap>'  are  attached. 


c/o  Suite  1200,  1015  Fifteenth  Street,  NW  •  Washington,  DC   20005  •  Telephone  (202)  789-8670  •  Fax  (202)  789-0064 
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Executive  Summary  of  the  Fictitious  Congressional  Audit 

When  the  Congressional  Accountability  Act  goes  into  effect  on  January  23,  1996. 
Congressional  offices  will  be  required  by  the  Fair  Labor  Standards  Act  (FLSA)  to  investigate 
the  functions  that  each  employee  performs  in  order  to  determine  whether  or  not  they  are 
exempt  from  the  Act's  overtime  provisions.    In  the  past,  nearly  all  congressional  employees 
were  treated  as  exempt.    However,  under  the  FLSA,  offices  will  only  be  able  to  classify  as 
exempt  those  employees  who  fit  into  three  narrowly  crafted  classifications. 

The  Flexible  Employment  Compensation  and  Scheduling  (FLECS)  Coalition  compiled 
a  fictitious  audit  on  the  basis  of  three  actual  congressional  audits.    The  fictitious  audit  shows 
that  a  majority  of  hill  staffers  will  iiot  be  exempt  from  the  overtime  requirements.    The 
following  is  a  breakdown  of  how  the  positions  were  classified  in  the  fictitious  audit.    It 
should  be  borne  in  mind  that  these  classifications  are  based  on  the  specific  functions 
performed  by  the  fictitious  employees  and  should  not  be  translated  to  other  offices  without  a 
thorough  examination. 


Exempt 


District  Director 
Chief  of  Staff 
Legal  Counsel 
Legislative  Director 
Office  Manager 


Nonexempt 

District  Representative/Caseworker 
Press  Secretary 
Legislative  Assistant 
Legislative  Correspondent 
Systems  Administrator 
Staff  Assistant 
Executive  Assistant 


Once  offices  determine  the  exemption  status  for  their  employees,  they  will  need  to 
implement  new  managerial  practices.    Time  records  will  need  to  be  kept  to  document  the 
nimiber  of  hours  worked  by  the  nonexempt  employees  for  purposes  of  calculating  overtime. 
In  addition,  cash  overtime  at  time  and  a  half  will  have  to  be  paid  to  all  nonexempt 
employees.    For  employees  in  Congressional  offices,  this  ovenime  cannot  be  paid  with 
compensatory  time  off  in  lieu  of  cash  overtime. 

Congressional  employers  will  soon  discover  what  private  sector  employers  have  long 
known— the  FLSA  is  neither  employer  nor  employee  friendly.    Decisions  with  regard  to  who 
is  and  who  is  not  entitled  to  overtime  should  be  easily  discemable;  they  are  anything  but. 
Congressional  coverage  was  passed  so  that  Congress  would  be  covered  by  the  same  labor 
laws  as  the  rest  of  the  country.    Congress  is  about  to  find  out  what  that  means. 
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LAW  OFFICES 

SEYMOUR,  VIAL,  AISHENS,  &  GAGG 

1600  J  STREET,  N.W..  SUITE  1300 
WASHINGTON,  D.C.     20005 


202  555-9999 
FAX  202  555-S888 

January  22,  1996 

TO:  Congressman  Al  B.  Damd 

FROM:  TUly  Laika  Tizh,  Esq. 

Seymour,  Vial,  Aishens,  &  Gagg 

R£:  Impact  of  Fair  Labor  Standards  Act 

In  anticipation  of  the  coverage  of  Members  of  Congress  under  the  Fair  Labor 
Standards  Act  (FLSA),  effective  January  23,  1996,  your  administrative  assistant,  Maxim  M. 
Drive,  asked  our  law  firm  to  perform  an  audit  of  your  Washington  and  district  offices.    We 
were  told  to  examine  your  operations  in  the  same  manner  we  would  examine  those  of  any  of 
our  clients  since  the  Office  of  Compliance  has  proposed  applying  many  of  the  same 
Department  of  Labor  regulations  that  currently  apply  to  private  sector  employers. 

To  perform  this  audit,  we  have  interviewed  each  member  of  your  staff  in  Washington 
and  in  your  district  office.    In  addition,  we  have  had  each  of  them  fill  out  a  survey 
describing  in  detail  their  duties  and  responsibilities.    Both  the  interviews  and  the  surveys 
were  performed  exacdy  as  they  would  be  for  any  of  our  clients. 

Before  describing  our  fmdings,  I  will  give  you  the  same  caveat  we  give  to  all  our 
clients.    The  FLSA  is  an  unusual  blend  of  specificity  and  ambiguity  that  has  created 
nightmares  for  human  resource  professionals  and  attorneys  attempting  to  advise  their  clients 
on  how  best  to  comply.   The  FLSA  became  law  in  1938.  As  a  depression-era  stamte  it 
sought  to  maximize  employment  by  adding  overtime  requirements  that  would  penalize 
employers  who  work  employees  over  40  hours  in  a  workweek.    DOL  regulations  interpreting 
the  FLSA  are,  in  many  cases,  almost  as  old  as  the  statute  itself.    Many  employers  find  it 
difficult,  to  say  the  least,  to  reconcile  their  human  resource  practices  with  guidance  written 
decades  ago  for  an  entirely  different  era.  Furthermore,  in  some  areas,  guidance  has  been 
provided  by  the  Department  of  Labor  but  if  your  own  set  of  circumstances  do  not  follow 
precisely  those  described  by  DOL,  the  guidance  is  of  limited  value.   Add  to  this  the  outdated 
nature  of  much  of  the  information,  and  compliance  becomes  something  of  a  moving  target. 
Moreover,  the  courts  have  shown  a  willingness  to  disagree  with  the  Department's 
interpretation  of  the  stamte  and  its  regulations.  All  of  this  confusion  is  critically  important 
also  because  under  the  Congressional  Accountability  Act,  a  disgruntled  employee  has  the 
option  of  either  complaining  to  the  Office  of  Compliance  or  filing  a  suit  in  federal  court. 
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Remember  also  that  in  many  key  areas  the  employer  has  the  burden  of  proof.    For 
example,  an  employer  may  designate  an  employee  to  be  an  executive,  administrative, 
professional  or  outside  sales  employee  exempt  from  the  FLSA's  overtime  requirements.    If 
challenged,  the  employer  will  have  the  burden  of  proving  that  an  employee  me'^ts  each  and 
every  one  of  the  exemption  requirements.   In  the  case  of  a  tie,  the  employer  loses. 


Given  these  realities,  we  take  a  conservative  approach  in  advising  our  clients, 
resolving  ambiguities  on  the  side  of  broad  coverage  of  the  stamte,  since  that  is  where  the 
presumption  generally  lies.   We  do  this  not  to  protect  ourselves  but  because  a  violation  of  the 
FLSA  can  have  serious  results.    Employees  can  receive  backpay  and  liquidated  (double) 
damages  for  a  period  of  two  or  three  years,  if  the  violation  is  deemed  to  be  willful.  In 
addition,  attorneys  fees  and  costs  can  be  assessed  against  an  employer.  For  a  single 
employee,  this  can  mean  several  thousands  of  dollars.    If  more  than  one  employee  is  in  the 
same  situation,  it  can  mean  hundreds  of  thousands  of  dollars.    Because  of  the  fmancial 
implications,  we  generally  advise  our  clients  to  adopt  the  safest  approach. 

Please  feel  free  to  contact  us  at  555-9999  if  you  have  any  additional  questions  about 
our  report. 
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Introduction 

We  at  Seymour,  Vyol,  Achens,  &  Gagg  believe  that  the  first  step,  and  most  difficult 
one,  in  an  FLSA  audit  is  determining  which  employees  are  exempt  from  the  overtime 
provisions  (by  virtue  of  meeting  either  the  executive,  administrative  or  professional 
defmition)  of  the  Fair  Labor  Standards  Act  ("FLSA")  and  who  is  entitled  to  overtime 
compensation.  Once  this  determination  is  made,  proper  working  time,  overtime  and 
recordkeeping  rules  can  be  devised.  In  order  to  determine  whether  an  employee  is  exempt  or 
nonexempt,  each  employee's  job  duties  and  responsibilities  must  be  assessed.    It  is  important 
to  remember  that  under  the  FLSA  each  individual  employee  must  be  examined.    An 
employer  caimot  rely  on  job  titles  or  job  descriptions  alone  to  determine  exemption  status. 
Rather,  what  is  important  is  an  employee's  acmal  duties.  In  conducting  our  audit,  we  used  a 
variety  of  techniques  to  elicit  from  employees  information  about  their  job  duties.   We  should 
note,  at  this  point,  that  because  job  functions  are  usually  not  stagnant,  prudent  employers  will 
periodically  conduct  reviews  of  their  exemption  determinations  to  ensure  that  they  are 
accurate  and  make  changes  where  appropriate. 

Our  discussion  begins  with  a  brief  review  of  the  legal  tests  for  exemption.   We  should 
note  that  there  is  a  substantial  body  of  case  law  as  well  as  interpretive  material  on  the  FLSA, 
only  a  small  portion  of  which  appears  in  our  discussion  of  the  regulation's  requirements.   We 
attempted  to  highlight  only  the  important  considerations  for  your  office  with  each  of  the 
exemption  tests;  we  can,  of  course,  provide  additional  information  to  you  if  necessary.   After 
a  discussion  of  the  legal  requirements,  we  have  analyzed  each  of  your  staff  positions  to 
determine  whether  they  are  exempt  from  the  overtime  requirements  of  the  FLSA  by  virtue  of 
being  an  executive,  administrative  or  professional  employee  as  these  terms  are  defined  under 
the  Department  of  Labor  (DOL)  regulations. 

I.  Legal  Requirements  of  the  "White  Collar"  Exemption  Tests 

In  addition  to  the  DOL  regulatory  definitions  of  "executive,  administrative"  and 
"professional"  employees  found  at  29  C.F.R.  Part  541  et  seq.,  there  is  a  substantial  body  of 
interpretive  bulletins  and  case  law  as  well  as  opinion  letters  issued  by  the  Wage  and  Hour 
Administrator  on  the  white  collar  exemptions.    The  Board  of  Directors  of  the  Office  of 
Compliance  has  proposed  adopting  these  white  collar  exemption  regulations  in  their  entirety. 
It  has  declined  to  adopt  the  interpretive  bulletins  and  other  relevant  guidance  because  it  only 
has  authority  to  adopt  "substantive  regulations"  of  the  DOL.  The  Board  has  put  offices  on 
notice,  however,  that  "the  Board  will  give  due  consideration  to  the  Secretary's  (of  Labor) 
interpretations  of  the  FLSA."    141  Cong.Rec.  S17605  (November  28,  1995).    This  is 
consistent  with  the  intent  of  the  Congressional  Accountability  Act  that  Congress  be  subject  to 
the  same  employment  laws  as  those  in  the  private  sector.     The  following  discussion  is  of  the 
applicable  regulations  as  well  as  pertinent  interpretations.    You  may  be  surprised  at  the 
arcane  namre  of  these  "white  collar"  regulations.   This  is  due,  in  large  part,  to  the  fact  that 
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the  regulations  have  not  been  substantively  revised  since  the  1950s.   This  is  part  of  why  the 
determination  of  exemption  status  is  so  difficult. 

It  is  important  to  note  that  under  the  FLSA  all  employees  are  presumed  entitled  to 
overtime  compensation,  unless  the  employer  proves  otherwise.    Since  the  burden  of  proof 
falls  heavily  on  the  employer  in  proving  the  exemption,  the  employer  must  be  careful  in 
making  such  determinations,  especially  in  "gray"  areas.    It  is  also  important  to  remember 
that  the  actual  job  duties  of  each  and  every  employee  must  be  reviewed.   TTie  FLSA  is  not 
concerned  with  job  titles,  civil  service  classifications  or  other  group  identifications.    Under 
the  FLSA  it  is  improper  to  make  generalizations  about  whether  any  particular  group  or  class 
is  exempt;  instead  the  sp)ecific  duties  of  each  employee  must  be  examined. 

The  consequences  of  misclassifying  an  employee  can  be  substantial.   An  employee 
who  is  misclassified  is  entitled  to  back  pay,  liquidated  (doubled)  damages,  attorneys'  fees  and 
costs.   Many  such  lawsuits  are  brought  as  class  actions,  where  the  employee  seeks  to  add 
other  plaintiffs  to  the  lawsuit  who  have  likewise  been  denied  overtime.    Obviously,  the  larger 
the  "class,"  the  greater  the  potential  award. 

In  order  to  meet  the  executive,  administrative  or  professional  exemption  the  employee 
must  be  paid  the  requisite  salary  (currently  about  $13,(X)0  a  year  for  the  short  test),  be  paid 
on  a  salary  basis'  and  meet  a  duties  test.    Since  all  full-time  employees  reviewed  received  at 


The  salary  basis  test,  29  C.F.R.  §  S41.118,  has  been  the  source  of  numerous  problems  for  many 
en^>loyers.   Changing  judicial  and  administrative  interpretations  of  the  salary  basis  test  have  made  it 
something  of  a  moving  target  for  the  unwary.   Many  employers  who  believe  they  are  in  compliance 
have  been  caught  by  its  numerous  traps.   It  is  unclear  whether  the  Office  of  Compliance  intends  to  fiilly 
^ply  the  salary  basis  test  to  congressional  offices. 

Essentially,  the  salary  basis  test  requires  that  an  exempt  employee  receive  each  pay  period  a 
predetermined  amount  constituting  all  or  pan  of  the  employee's  compensation.   An  exempt  employee 
must  also  receive  his  or  her  full  weekly  salary  for  any  week  in  which  work  is  performed.   In  no  case 
may  an  exempt  employee  have  his  or  her  pay  reduced  for  an  absence  of  less  than  a  day.   This 
seemingly  simple  rule  has  caused  the  following  common  practices  to  be  called  into  question,  either  by 
DOL  or  the  couru: 

providing  impaid  leave  of  less  than  a  full  day; 

paying  overtime; 

providing  compensatory  time  off  with  pay  as  compensation  for  overtime; 

deducting  accrued  paid  leave; 

imposing  disciplinary  suspensions; 

requiring  employees  to  keep  time  sheets;  and 

setting  work  schedules. 
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least  $13,000  per  year,  only  the  "short  test"  requirements  need  to  be  met.  Each  of  the  short 
test  requirements  for  the  executive,  administrative  and  professional  exemption  are  discussed 
below.   If  you  should  decide  that  any  of  your  employees  will  be  classified  as  "exempt,"  you 
should  take  care  to  ensure  that  the  salary,  salary  basis  and  duties  tests  are  met  at  all  times. 

Executive  Exemption 

In  order  to  be  an  exempt  "executive"  employee  under  the  FLSA,  in  addition  to 
meeting  the  compensation  and  salary  basis  requirements,  the  employee  must: 

•  primarily  manage  an  agency,  department  or  subdivision;  and 

•  customarily  and  regularly  direct  two  or  more  employees. 

The  executive  employee  must  have  management  as  his  or  her  "primary  duty." 
Primary  duty  generally  means  50  percent  or  more  of  an  employee's  time.   29  C.F.R. 
§541.103.    The  supervision  requirement  necessitates  that  the  executive  customarily  and 
regularly  supervise  two  or  more  employees,  or  80  hours  worth  of  employee  work  whether 
the  employees  are  full  time,  part  time  or  some  combination  thereof.    It  is  important  to  ensure 
that  potentially  exempt  executive  employees  are  not  "working  supervisors"  or  "working 
foreman"  as  they  are  referred  to  in  the  regulation.   29  C.F.R.  §541.115.   A  working 
supervisor  is  one  who  regularly  performs  "production  work"  or  other  work  that  is  imrelated 
or  only  remotely  related  to  his  or  her  supervisory  activities. 

Administrative  Exemption 

For  an  employee  to  meet  the  "administrative"  exemption,  in  addition  to  receiving  the 
required  compensation  and  being  paid  on  a  salary  basis,  the  employee  must: 

•  primarily  perform  office  or  non-manual  work  directly  related  to 
management  policies  or  general  business  operations;  and 

•  the  employee's  primary  duty  must  include  work  requiring  the 
exercise  of  discretion  and  independent  judgment. 

Generally,  exempt  employees  must  be  engaged  in  white  collar,  as  opposed  to  manual  work. 
They  must  also  be  involved  in  work  related  to  management  functions  or  general  business 
operations.   The  regulations  state: 

The  phrase  "directly  related  to  management  policies  or  general 
business  operations  of  his  employer  or  his  employer's 
customers"  describes  those  types  of  activities  relating  to  the 
administrative  operations  of  a  business  as  distinguished  from 


See  Abshire  v.  County  of  Kern.  908  F.2d  483  (9th  Cir.  1990);  Manin  v.  Malcom  Pimie,  Inc..  949  F.2d  611 
(2d  Cir.  1991);  Brock  v.  Claridge  Hotel  and  Casino,  846  F.2d.  180,  cert,  denied  488  U.S.  925  (1988) 
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"production"  or,  in  a  retail  or  service  establishment,  "sales" 
work.   In  addition  to  describing  the  types  of  activities,  the 
phrase  limits  the  exemption  to  persons  who  perform  woiic  of 
substantial  importance  to  the  management  or  operation  of  the 
business  or  his  employer's  customers. 

29C.F.R.  §541.205. 

Recently,  this  has  meant  that  those  employees  who  carry  out  policies  or  services  for  an 
organization  have  been  found  to  not  meet  the  exemption  because  they  are  "production 
workers."   The  following  types  of  employees  have  been  found  to  be  nonexempt  production 
workers  under  this  analysis:  probation  officers;  inside  sales  personnel;  child  treatment 
counselors;  environmental  conservation  officers;  bookkeeper;  T.V.  producers,  directors,  and 
writers;  insurance  claims  investigators;  state  tourism  officials;  and  criminal  investigators. 
See  Bran  v.  County  of  Los  Angeles,  912  F.2d.    1066  (9th  Cir.  1990);  Martin  v.  Cooper 
Electric  Supply  Co.,  940  F.  2d  896  (3d.  Cir.  1991);  Dalheim  v.  KDFW-TV,  706  F.Supp.  493 
(N.D.  Tex.  1988)  Affd.  918  F.2d  1220  (5th  Cir.  1990)   Gusdonovich  v.  Business 
Information  Co.,  705  F.Supp.  262  (W.D.  Pa.  1985).    One  court  has  described  the  distinction 
between  "production"  and  "administrative"  employees  by  stating  that  hose  whose  primary 
duty  is  administrating  business  are  "administrators"  while  those  who  provide  the  commodity 
or  commodities  of  the  organization,  whether  that  be  goods  or  services,  are  "producers." 
Reich  V.  Chicago  Title  Insurance  Co.,  2  Wage  &  Hour  Cas  2d.  150  (D.  Kan.  1994). 

It  is  also  important  to  note  that  under  this  exemption,  exercising  "discretion  and 
judgment"  does  not  include  those  employees  who  have  a  significant  "skill  and  knowledge" 
base  from  which  they  make  decisions.    29  C.F.R.  §541. 207(c)(1).    Employees  who,  although 
knowledgeable  and  skilled,  perform  jobs  requiring  continual  reference  to  established  written 
or  other  standards  do  not  perform  work  requiring  discretion  and  independent  judgment.   Id. 
See  Hashop  v.  Rockwell  Space  Operations  Co.,  2  Wage  &  Hour  Cas.  2d.  707  (S.D.  Tex. 
1994)(space  shuttle  grand  control  trainers  did  not  exercise  "discretion  and  judgment"  but 
rather  were  highly  trainer  technicians  who  performed  within  well-defmed  framework.)   In 
general,  the  exercise  of  discretion  and  independent  judgment  involves  the  comparison  and  the 
evaluation  of  possible  courses  of  conduct  and  acting  or  making  a  decision  after  the  various 
possibilities  have  been  considered.    Moreover,  the  term  implies  that  the  person  has  the 
authority  or  power  to  make  an  independent  choice,  free  from  immediate  direction  or 
supervision  and  with  respect  to  matters  or  significance.   29  C.F.R.  §  541.207(a). 

The  Administrative  exemption  has  become  increasingly  narrowed  by  DOL  opinion 
letters  and  case  law.    It  should  be  used  with  caution. 

Professional  Exemption 

A  "professional"  employee  is  one  who  meets  the  compensation  and  salary  basis  test 
requirements  and  whose  primary  duty  consists  of  performing  work  requiring  advanced 
learning,  or  that  is  original  and  creative  in  a  recognized  artistic  field,  or  work  as  a  teacher. 
The  work  must  also  require  the  consistent  exercise  of  discretion  and  judgment  or  consist  of 
work  requiring  invention,  imagination  or  talent  in  a  recognized  field  of  artistic  endeavor. 
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The  professional  exemption  from  overtime  is  extremely  limited.   It  applies  only  to  the 
traditional  professions  (e.g.,  law,  medicine)  or  to  artistic  professionals  (e.g.,  artists, 
musicians).   It  is  also  important  to  note  that  not  everyone  working  in  a  professional  field 
necessarily  qualifies  for  the  exemption.   For  example,  entry-level  engineers,  accountants  or 
librarians  may  possess  the  requisite  educational  background  but  do  not  necessarily  exercise 
discretion  or  judgment  in  their  work;  often  times  this  does  not  occur  until  the  employee  has 
additional  on-the-job  experience. 

n.  Facmal  Analysis  of  Your  Staff  Jobs 

Written  Documentation 

We  found  that,  in  your  office,  there  was  limited  written  job  documentation  available 
for  review.   There  is  no  requirement  under  the  FLSA  to  have  job  descriptions  or  job 
documentation  but  typically  we  begin  an  audit  by  reviewing  the  employer's  existing  job 
documentation  before  beginning  the  process  of  interviewing  individual  employees.    From  the 
materials  that  were  provided  to  us  for  review  (which  included  policies,  procedures,  and  some 
employee  records),  I  was  able  to  get  some  sense  of  how  the  staff  is  organized,  who  is  on  the 
staff,  and  where  the  staff  members  are  located  (District  Office  versus  the  D.C.  office). 

Interviews  and  Surveys  to  Capture  Job  Content 

I  began  my  review  by  passing  out  an  extensive  questionnaire  which  elicited 
information  from  each  staff  member  regarding  their  day-to-day  duties  and  level  of 
responsibility  and  authority.    In  addition,  the  questionnaire  asked  about  each  employee's 
educational  background  and  relevant  experience.    All  of  these  questions  were  aimed  at 
determining  whether  an  employee's  duties  make  them  eligible  for  the  executive, 
administrative  or  professional  exemption.    One-on-one  interviews  with  employees  in  your 
Washington,  D.C.  office  were  also  held.    From  the  surveys  and  interviews,  I  was  able  to 
better  understand  the  organization  of  the  staff,  the  roles  of  those  individuals  not  available  for 
interviews,  and  the  duties  and  tasks  associated  with  the  operation  of  your  office.    On  several 
occasions,  I  also  met  or  had  telephone  conversations  with  your  Administrative  Assistant, 
Maxim  M.  Drive,  where  I  posed  additional  questions  about  particular  employees'  job  duties. 
After  the  questionnaires  were  reviewed  and  interviews  conducted,  I  carefully  examined  each 
one  to  determine  whether  the  employee,  based  on  their  duties,  met  the  white  collar 
exemptions. 

The  issue  of  whether  jobs  are  exempt  from  the  overtime  provisions  of  the  FLSA  has 
generally  not  been  a  factor  for  your  staff  in  the  past.    That  being  said,  there  are  no  processes 
in  place  to  determine,  on  a  ongoing  basis,  which  jobs  continue  to  qualify  for  exemption  from 
the  overtime  provisions. 

As  I  reviewed  your  staff  jobs,  I  relied  on  the  FLSA's  duties  tests  and  kept  all 
potential  exemption  tests  in  mind  as  I  considered  job  content.    [The  tests  are  executive, 
administrative,  or  professional.   The  other  so-called  "white  collar"  exemption  is  for  outside 
sales  persons,  which  is  inapplicable  in  a  congressional  office  setting.]   These  tests  were 
applied  to  each  of  the  jobs  that  I  was  able  to  discern  from  documentation,  surveys  and 
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interviews  in  your  office,  ft  is  important  to  remember  that  while  each  exemption 
determination  is  expressed  in  terms  of  job  titles,  decisions  were  made  solely  on  the  basis  of 
the  job  duties  performed  by  the  individual  employees  currently  holding  those  positions. 
There  are  a  few  jobs  that  I  have  noted  as  nonexempt  but  "borderline"  for  exemption.   It  is 
important  to  remember  that  under  the  FLSA,  all  jobs  are  considered  nonexempt  imless  the 
employer  can  show  clearly,  based  on  duties  and  responsibilities,  that  the  job  qualifies  for 
exempt  status  under  any  one  of  the  exemption  tests.   There  is  a  significant  body  of  recent 
case  law  that  reinforces  the  prudence  of  making  a  job  that  is  in  the  "gray  area"  nonexempt 
and  paying  the  employee  overtime  rather  than  risk  the  back  pay  liability,  liquidated  damages, 
criminal  penalties,  etc.    You  should  be  aware  also  that  while  there  is  a  substantial  amount  of 
case  law  on  the  exemption  tests,  there  are  few  which  discuss  the  exact  job  positions  that  you 
have  in  your  office.  This,  of  course,  makes  advising  you  more  difficult.   It  also  reinforces 
the  need  for  caution. 

We  concluded  the  following  with  respect  to  the  exemption  status  of  each  of  your  staff 
jobs: 

District  Office 


1 

Position 

Exempt 

Nonexempt 

Exempt  Classification 

District  Director 

/ 

Executive 

District  Representative/ 
Caseworker 

• 
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Washington,  DC  Office 


Position 

Exempt 

Nonexempt 

Exempt  Classification 

Chief  of  Staff 

/ 

Executive 

Legal  Counsel 

• 

Professional 

Legislative  Director 

/ 

Executive 

Office  Manager 

/ 

Administrative 

Press  Secretary 

/ 

Legislative  Assistant 

• 

Legislative  Correspondent 

/ 

Systems  Administrator 

/ 

Staff  Assistant 

/ 

Executive  Assistant 

• 

Discussion  of  Staff  Jobs:  The  following  is  a  discussion  of  each  of  the  staff  jobs  which  we 
reviewed  in  your  office.  We  have  briefly  summarized  the  primary  duties  of  each  of  your 
employees  as  well  as  our  opinion  as  to  which  exemptions,  if  any,  are  applicable. 

District  Director.   The  District  Director  is  responsible  for  the  day  to  day  management  of  the 
Member's  District  Office(s).    As  such,  he  supervises  all  five  of  the  District  Office's 
employees.   It  is  the  District  Director's  responsibility  to  ensure  that  the  District  Office 
represents  the  Member  when  he  is  not  present  in  the  District.    In  this  capacity,  the  District 
Director  attends  various  community  meetings  and  acts  as  a  liaison  between  the  Member  and 
community  organizations.   When  the  Member  is  present,  the  District  Director  accompanies 
him  at  meetings  and  other  events.  The  District  Director  also  handles  constiment  issues  which 
are  complex  or  cannot  be  resolved  by  a  caseworker. 

While  the  District  Director  has  a  myriad  of  duties,  his  primary  duty  (which  he  spends 
in  excess  of  50%  of  his  time  performing)  is  the  supervision  of  the  five  caseworkers  who 
handle  constituent  mail.   The  District  Director  meets  the  requirements  of  the  executive 
exemption. 

Caseworker(s)/District  Representative (s).   The  caseworkers,  or  district  representatives, 
primarily  respond  to  constiment  mail.    Much  of  this  mail  involves  constiments  who  have 
disputes  with  government  agencies  {e.g.,  a  Social  Security  benefits  claim).   The  caseworkers 
have,  essentially,  a  "script"  for  how  to  handle  all  constiment  mail.    For  example,  they  may 
ask  an  agency  for  the  stams  of  a  claim,  but  may  not  attempt  to  influence  its  outcome.   Any 
difficult  or  complex  case  work  problems  are  forwarded  to  the  District  Director. 


-9- 


121 


It  is  our  opinion  that  the  caseworkers  do  not  meet  any  of  the  white  collar  exemptions. 
Their  work  is  routine  and,  in  large  part,  clerical  in  nature.   They  are  closely  supervised  and 
do  not  exercise  discretion  and  independent  judgment.   They  are,  therefore,  ineligible  for 
exemption. 

Chief  of  Staff.  The  Chief  of  Staff,  or  Administrative  Assistant,  is  responsible  for  oversight  of 
all  day-to-day  staff  operations  in  your  office.    All  staff  members  report  directly  to  the  Chief 
of  Staff.   Decisions  about  work  schedules,  personnel,  hiring,  and  firing  are  the  responsibility 
of  the  Chief  of  Staff,  in  coordination  with  the  Member.  The  Chief  of  Staffs  primary  duty  is 
the  management  of  the  congressional  office,  which  includes  management  of  more  than  two 
full  time  employees. 

We  believe  that  the  Chief  of  Staff  (or  Administrative  Assistant)  is  clearly  an  exempt 
executive  as  that  term  is  defined. 

Legal  Counsel.   The  legal  counsel  in  your  office  is  primarily  responsible  for  providing  legal 
research  and  advice  on  a  wide  range  of  issues.   In  her  position,  she  provides  legal  opinions 
regarding,  for  example,  pending  legislation.   She  also  drafts  legislation  and  amendments  of 
interest  to  the  Member.   On  occasion,  she  reviews  the  wori:  of  the  L. A.' s  for  legal 
sufficiency.    She  also  is  the  staff  member  charged  with  following  the  activities  of  the 
Judiciary  Committee,  on  which  the  Member  serves.   The  legal  counsel  is  consulted  by  the 
A.  A.  and  the  Member  on  policy  making  decisions.  The  legal  counsel  works  independently 
and  with  little  supervision.   The  legal  counsel  has  a  B.A.  as  well  as  a  J.D.  degree.   She  is  a 
member  of  the  District  of  Columbia  bar  association.   Prior  to  joining  the  Congressman's 
office,  she  practiced  law  for  five  years  with  a  private  law  firm. 

We  believe  that  the  Legal  Coimsel  is  an  exempt  professional  employee,  as  that  term  is 
defmed  in  the  regulations.  She  has  the  requisite  "advanced  learning"  (law  degree)  in  a 
recognized  profession.   In  addition,  she  clearly  exercises  discretion  and  independent 
judgment  in  the  performance  of  her  work.  We  should  caution  you,  however,  that  not  every 
employee  with  a  law  degree  (or  other  advanced  degree)  is  necessarily  exempt.   What  matter 
are  the  employee's  actual  job  duties.    In  this  position,  the  law  degree  was  clearly  a  necessary 
requirement  in  order  to  perform  the  duties  of  the  job.   The  same  could  not  be  said,  for 
example,  of  a  Legislative  Assistant  with  a  law  degree.   Since  the  law  degree  is  not  necessary 
in  order  to  perform  the  job,  the  employee  would  not  be  exempt  as  a  professional  employee 
simply  because  they  possess  a  certain  degree. 

Legislative  Director.  The  legislative  director's  (L.D.)  primary  responsibility  is  to  supervise 
the  legislative  assistants  in  their  activities.    The  legislative  director  regularly  meets  with 
legislative  assistants  to  review  their  work  and  to  advise  them  on  how  to  proceed.   She  also 
reviews  all  memos  and  other  correspondence  before  it  is  sent  to  the  Member.   On  occasion, 
she  will  work  on  pending  complex  legislative  issues  performing  many  of  the  same  duties  as  a 
legislative  assistant. 

It  is  our  opinion  that  the  legislative  director  is  an  exempt  executive  employee  given 
that  her  primary  duty  is  the  supervision  of  more  than  two  employees.   We  caution  you, 
however,  to  periodically  review  this  decision.   Since  the  legislative  director  also  works  on 
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legislation,  in  much  the  same  way  as  the  legislative  assistants  she  supervises,  there  is  a 
danger  that  the  L.D.  could  become  a  "working  supervisor."  If  the  L.D.'s  primaiy  duty  were 
to  shift  from  supervision  to  legislative  work,  then  the  position  would  be  nonexempt  for  the 
same  reasons  that  the  L.A.  position  is  nonexempt. 

Ojfice  Manager.   The  Office  Manager's  primary  duties  include:  office  administration; 
supervision  of  nonlegislative  staff  such  as  executive  assistants;  screening,  interviewing  and 
testing  of  potential  employees;  overseeing  constituent  mail  flow;  training  of  new  personnel 
and;  payroll.    This  consumes  about  80%  of  the  Office  Manager's  time.   In  addition,  the 
Office  Manager  on  occasion  handles:  individual  casework,  correspondence  and  service 
academy  nominations. 

We  should  note  that  unlike  most  of  the  positions  in  your  office  there  are  a  substantial 
number  of  cases  on  the  exemption  stams  of  office  managers  and  other  similar  employees. 
Many  employees  who  hold  the  title  of  "office  manager"  are  nonexempt  employees  entitled 
to  overtime  while  others  may  meet  one  of  the  exemption  tests;  it  all  depends  on  the  duties 
and  responsibilities  of  the  individual  employee  who  holds  the  position.    In  your  office  we 
believe  that  the  office  manager's  duties  appear  to  fall  within  the  guidelines  for  administrative 
exemption.    Under  the  first  prong  of  the  duties  test,  an  office  manager's  responsibilities 
satisfy  the  "office  or  nonmanual"  requirement.   Moreover,  performance  of  these  duties 
comprises  100%  of  her  responsibilities,  thus  making  these  office  tasks  her  primary  duty 
within  the  meaning  of  the  regulations.    In  addition,  her  tasks  appear  to  directly  relate  to  the 
management  policies  or  general  business  operations  of  a  congressman's  office.    For  example, 
by  supervising  nonlegislative  staff,  screening  and  interviewing  potential  personnel,  and 
training  new  personne',  an  office  manager  ensures  that  office  personnel  meet  and  function 
appropriately  within  oifice  guidelines.    In  Auer  v.  Robbins,  65  F.3d.  702,721  (8th  Cir.  1995) 
the  coun  concluded  that  a  quality  control  selection  sergeant  met  administrative  exemption 
requirements  where  his  primary  duty  was  to  ensure  that  department  personnel  were 
functioning  in  a  manner  consistent  with  department  policies.   His  tasks  included  coordinating 
and  managing  the  activities  of  subordinates  and  determining  whether  officers  were 
maintaining  the  standards  of  professionalism  set  forth  in  the  department's  polices  and 
procedures.    An  office  manager's  personnel  tasks  involve  a  similar  responsibility  of  running 
the  office.  The  office  manager  also  ensures  compliance  with  office  policies  by  overseeing  the 
constituent  mail  flow.  All  of  the  office  manager's  supervisory  tasks  allow  her  to  make  sure 
that  the  office  runs  smoothly  and  that  all  outgoing  information  appropriately  reflects  the 
office  policies. 

Although  some  of  an  office  manager's  tasks,  such  as  payroll  and  oversight  of  the  mail 
flow,  are  clerical  in  nature,  such  tasks  do  not  preclude  her  from  classification  as  an 
administrative  employee.    The  regulations  state  that  clerical  employees  do  not  qualify  as 
administrative.  29  C.F.R  541.205  (c)(2).    Nonetheless,  the  court  in  Hills  v.  Western  Paper 
Co.,  825  F.  Supp.  936  (D.Kan.  1993)  held  that  a  branch  accounting  credit  manager  who 
spent  more  than  50%  of  her  time  doing  bookkeeping  and  clerical  work  qualified  as  an 
administrative  employee.    The  court  applied  the  "primary  duty"  analysis  as  discussed  above 
and  found  that  the  employee's  managerial  duties  were  far  more  important  than  her  clerical 
duties.   The  court  found  dispositive  the  employee's  responsibilities  to  supervise  and  evaluate 
another  employee  under  her;  her  duty  of  training  and  orienting  new  employees  in  her 
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department;  and  her  task  of  keeping  track  of  bills  and  payments.   Such  supervisory  functions, 
the  court  foimd,  "relate  to  and  are  the  means  through  which  management  policies  are 
implemented  in  a  business." 

The  second  prong  of  the  duties  test  directs  that  an  employee's  performance  of  her 
primary  duty  include  work  requiring  the  customary  and  regular  exercise  of  discretion  and 
independent  judgment.  The  office  manager  arranges  interviews,  supervises,  oversees,  and 
proofreads  without  immediate  direction  on  matter  of  substantial  significance  to  the  running  of 
a  congressman's  office.   She  also  uses  her  discretion  in  the  ability  to  hire  and  fire  and  makes 
reconmiendations  which  will  be  given  particular  weight.    Such  employment  issues  left  to  her 
discretion  can  be  deemed  "significant"  in  that  the  choices  involve  the  exercise  of  authority 
within  a  wide  range  to  commit  [her]  employer  in  substantial  respects  financially  or  otherwise. 
The  office  manager  bases  the  majority  of  her  decisions  on  her  own  ideas,  with  limited  or  no 
review  by  others.   Finally,  an  office  manager  customarily  and  regularly  uses  her  discretion  in 
the  ongoing  process  of  supervising  and  hiring  employees  for  the  office. 

Press  Secretary.  The  Press  Secretary  is  responsible  for  ail  dealings  with  the  press,  both 
national  and  in  the  district.   The  press  secretary  writes  all  press  releases  and  speeches  where 
press  interest  is  likely  to  be  significant.  The  press  secretary  also  maintains  continuous  contact 
with  journalists  in  order  to  generate  interest  in  the  activities  of  the  office  as  well  as  to  field 
any  press  inquiries.  The  press  secretary  is  consulted  on  many  policy  positions  taken  by  the 
Member  and  is  the  chief  advisor  with  respect  to  how  these  policies  will  be  articulated  to  the 
press.   In  addition,  he  spends  about  15%  of  his  time  handling  constiment  questions  and  mail. 
The  press  secretary  has  no  supervisory  responsibility  over  other  staff  members,  nor  does  he 
handle  administrative  tasks.  The  press  secretary  has  a  Bachelor's  degree  in  Communications 
and  Political  Science  and  spent  four  years  working  as  an  L.A.  before  his  present  position. 

We  believe  that  the  press  secretary  is  nonexempt.  The  Press  Secretary  does  not  have 
any  supervisory  responsibilities  and  is  therefore  ineligible  for  the  executive  exemption. 
Likewise,  we  do  not  believe  that  the  professional  exemption  is  applicable.  Although  it  is 
possible  for  high-level  journalists  to  be  exempt  as  professionals,  we  do  not  believe  that  the 
Press  Secretary  would  qualify.   The  only  possible  exemption  left,  therefore,  is  the 
administrative  exemption.  We  found  that  the  Press  Secretary  arguably  exercises  a  sufficient 
amount  of  discretion  and  independent  judgment  to  meet  this  prong  of  the  administrative 
exemption  since  he  is  often  involved  in  policy  discussions  and  decisions.   Moreover,  there  is 
very  little  supervision  of  his  work  and  he  has  much  latimde  in  his  dealings  with  the  press. 
We  do  not  believe,  however,  that  the  Press  Secretary  is  involved  in  the  day  to  day  business 
operations  or  general  management  policies  of  the  operation.   Rather  the  Press  Secretary  is 
responsible  for  "producing"  press  coverage  of  the  office's  activities  as  well  as  disseminating 
information  to  the  press.   As  such,  we  believe  that  the  Press  Secretary  would  be  found  to  be 
a  "production  worker"  ineligible  for  the  administrative  exemption. 

Legislative  Assistant(s).  The  legislative  assistants  (L.A.)  in  your  office  are  responsible  for 
gathering  information  on  specific  topics  {e.g.,  crime  and  women's  issues)  in  order  to  ensure 
that  die  Member  of  Congress  is  fully  briefed  and  aware  of  issues  of  importance  to  the 
district,  issues  coming  before  relevant  committee(s),  and/or  issues  of  particular  interest. 
Sources  of  information  are  multiple,  including  but  not  restricted  to  the  news  media,  library 
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research,  and  other  sources  from  experts  m  the  field.    Data  to  be  gathered  is  of  a  factual 
nature.    Some  of  your  L.A.'s  are  also  responsible  for  all  issues  coming  before  particular 
committees,  on  which  the  Member  serves.    In  these  instances,  L.A.'s  also  keep  the  Member 
briefed  on  all  matters  before  the  committee,  attends  all  hearings  cf  subcommittee's  on  which 
the  member  serves  and  assist  in  the  preparation  of  briefing  documents  and  potential  questions 
to  be  used  in  those  hearings.  Occasionally,  your  L.A.'s  will  work  with  your  legislative 
counsel  in  drafting  amendments  offered  to  bills  coming  before  committee.  In  addition,  L.A.'s 
answer  constituent  mail  regarding  issues  for  which  the  L.A.  is  responsible.    While  you  have 
a  legislative  correspondent  who  handles  routine  constiment  mail,  the  L.A's  tend  to  handle 
correspondence  which  is  more  difficult,  or  requires  their  knowledge  of  a  particular  subject 
matter.  This  correspondence  takes  up  about  20%  of  their  time.    All  of  your  L.A.'s  have  at 
least  a  Bachelor's  degree  and  some  have  considerable  Hill  experience,  either  as  interns  or  as 
L.A.'s.    None  of  your  L.A.'s  have  supervisory  responsibilities  or  any  other  administrative 
responsibilities. 

Since  none  of  your  L.A.'s  have  supervisory  duties,  they  cannot  qualify  for  the 
executive  exemption.    Neither  do  your  L.A.'s  qualify  for  the  professional  exemption,  since 
this  position  would  not  be  considered  a  "traditional"  profession.    That  leaves  only  the 
administrative  exemption.    In  our  view,  the  L.A.'s  do  not  meet  this  exemption  either.    It  is 
questionable  whether  they  exercise  the  sufficient  "discretion  and  independent  judgment"  to 
meet  the  exemption.   While  L.A.'s  are  highly  skilled  and  have  great  latitude  in  their  day-to- 
day responsibilities,  they  do  not  have  decision-making  authority  regarding  their  duties, 
ultimately  this  rests  with  the  Member  or  Chief  of  Staff.    It  is  these  individuals  who  make 
policy  decisions  about  legislative  issues  (e.g.,  which  issues  to  follow,  the  Members  position 
on  issues,  strategy  to  implement  the  position).  L.A.'s  are  also  closely  supervised  in  their 
work  by  the  Legislative  Director.   While  L.A.'s  have  freedom  to  make  decisions  about 
routine  matters,  they  are  directed  to  consult  with  the  L.D.  regarding  difficult  decisions.  This 
level  of  supervision  indicates  that  the  necessary  amount  of  discretion  and  independent 
judgment  is  not  present.  Furthermore,  L.A.'s  would  fail  the  second  prong  of  the 
administrative  exemption  because  they  are  not  involved  in  the  day  to  day  business  operations 
or  management  policies  of  the  office,  rather  they  assist  in  the  "production"  of  the  work  of 
the  office.  It  is  likely  that  under  recent  case  law  and  DOL  opinions  they  would  be  considered 
"production  workers"  and,  therefore,  ineligible  for  the  administrative  exemption. 

Legislative  Correspondent.  The  legislative  correspondent's  (L.C.)  duties  are  similar  to  those 
of  the  caseworker.  The  L.C.  is  responsible  handling  routine  correspondence,  usually  with 
constiments.    The  legislative  director  assigns  and  reviews  the  L.C.'s  work.    The  L.C.  is 
essentially  given  a  "script"  for  how  to  respond  and  exercises  little  discretion  or  independent 
judgment  in  his  work.  The  L.C.  is  a  recent  college  graduate.    He  worked  on  the  Hill  as  an 
intern  for  one  summer;  this  is  his  first  paid  position  after  college  graduation.  The  L.C. 
position  is  considered  an  entry-level  position  in  the  office. 

The  L.C.  is  a  nonexempt  employee.    His  duties  and  responsibilities  do  not  meet  any 
of  the  white  collar  exemption  tests. 
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Systems  Administrator.   The  Systems  Administrator's  duties  typically  include:  delegation 
computer  work  to  clerical  employees,  typing  and  generating  form  letters,  diagnosing 
computer  problems  followed  by  calling  of  repairperson;  overseeing  office  computer  system, 
applications  and  configuration;  providing  initial  and  ongoing  training  of  D.C.  and  district 
staff  on  how  to  process  constituent  mail;  researching  and  recommending  new  equipment  and 
software,  but  not  making  final  decisions  and;  serving  as  a  technical  liaison  with  vendors  and 
other  congressional  staff. 

It  is  possible  for  a  computer  professional  to  be  exempt  under  either  the  administrative 
or  professional  exemption.    See  29  C.F.R.  §  541.207(c)(7);  29  C.F.R.  §  205(c)(7) 
(administrative  exemption);  29  C.F.R.  §  541.303  (professional  exemption).    Both  exemptions 
have  specific  tests  which  describe  the  requirements  for  exemption.    Under  either  exemption, 
the  employee  must  be  performing  sophisticated  tasks  which  require  a  high  degree  of  skill  as 
well  as  discretion  and  independent  judgment.    By  contrast,  the  systems  manager  in  your 
office  does  not  engage  in  many  tasks  that  require  discretion  and  independent  judgment.    In 
fact,  his  work  is  more  "clerical  and  run-of-the-mill"  in  that  he  types,  trains  on  basic 
programs,  delegates  work  to  clerical  employees,  does  not  make  final  decisions  regarding  new 
equipment  and  software,  and  calls  a  repairperson  when  there  is  a  complex  problem.   The 
Systems  Administrator  in  your  office  primarily  provides  other  clerical  workers  with  typing 
projects  and  instructs  them  on  how  the  computer  works.    The  system  administrator's  work 
also  lacks  sufficient  discretion  and  independent  judgment  because,  with  respect  to  his 
computer  work,  your  systems  administrator  primarily  applies  his  acquired  skills  and  makes 
decisions  of  little  consequence.    While  a  systems  manager  does  provide  training  to  other 
members  of  the  staff  and  researches  and  recommends  new  equipment  and  software,  both  of 
which  require  some  independent  discretion  and  decisionmaking,  much  of  his  time  is  spent 
overseeing  the  office  computer  system  and  acting  as  technical  liaison,  both  of  which  merely 
apply  his  acquired  skills.   We  believe  that  the  Systems  Manager  in  your  office  is,  therefore, 
nonexempt. 

Staff  Assistant .    A  Staff  Assistant's  duties  typically  include:  handling  flag  requests  and 
provisions  White  House  tour  passes  to  constituents;  answering  phones,  greeting  and  dealing 
with  constituents  in  the  office;  responding  to  constituent  inquiries;  making  coffee, 
maintaining  a  neat  decor  in  the  office;  opening,  recording  and  sorting  daily  mail  and;  reading 
district  newspapers. 

The  only  possible  exemption  available  to  the  Staff  Assistant  is  the  Administrative 
exemption.   The  staff  assistant  will  not,  however,  qualify.    Although  a  staff  assistant's  work 
qualifies  as  office  or  nonmanual,  her  work  is  clerical  in  nature.    Her  work  resembles  that  of 
a  secretary  in  that  she  takes  flag  requests,  schedules  White  House  tour  for  constiments, 
makes  coffee,  answers  phones,  greets  constiments,  opens,  sorts  and  records  daily  mail.    The 
regulations  state  that  such  clerical  and  secretarial  activities  do  not  fall  within  the 
administrative  exemption.  Moreover,  a  staff  assistant  typically  performs  50%  of  her  work 
pursuant  to  detailed  instructions  from  supervisors  or  office  procedures  or  subject  to 
substantial  review  by  others.    Even  if  she  completes  the  other  50%  of  her  work  pursuant  to 
her  own  discretion  and  independent  judgment,  such  work  would  not  be  deemed 
"significant."   The  regulations  state  that  the  exemption  does  not  apply  to  the  "kinds  of 
decisions  normally  made  by  clerical  and  similar  types  of  employees." 
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Executive  Assistant.   The  Executive  Assistant  spends  the  vast  majority  of  her  time  scheduling 
appointments  for  the  Member.  She  also,  on  occasion,  handles  the  personal  business  of  the 
Congressman.    The  Executive  Assistant  also  answers  personal  correspondence  and  screens 
personal  phone  calls  for  the  Congressman. 

The  only  possible  exemption  available  for  the  Executive  Assistant  is  the 
Administrative  exemption.    Under  the  duties  "short  test"  for  the  administrative  exemption, 
an  executive  assistant  will  not  qualify.    Although  an  executive  assistant's  work  qualifies  as 
office  or  nonmanual,  her  work  is  clerical  in  nature.    Scheduling  appointments,  handling  the 
Congressman's  personal  business,  answering  personal  correspondence,  and  screening 
personal  phone  calls  for  the  Congressman  are  arialogous  to  a  secretary's  duties  which  the 
regulations  classify  as  nonexempt  work.    Moreover,  an  executive  assistant  typically  performs 
100%  of  her  work  pursuant  to  office  procedures,  leaving  no  room  for  discretion  or 
independent  judgment.  Based  on  the  aforementioned  factors,  the  executive  assistant  is  a 
nonexempt  employee. 

ni.  Suggested  Management  Practices  for  Nonexempt  Employees 

Once  you  have  determined  who  is  exempt  and  who  is  nonexempt  in  your  office,  it 
will  be  necessary  to  implement  new  management  practices,  at  least  with  respect  to  your 
nonexempt  employees.    This  is  necessary  because  your  office  will  now  be  responsible  for 
paying  all  such  employees  overtime  at  time  and  a  half  for  all  hours  worked  over  40  in  a 
workweek.  This  makes  it  necessary  to  develop  recordkeeping  and  working  time  practices. 

Recordkeeping 

While  the  Congressional  Accountability  Act  did  not  include  the  recordkeeping 
provisions  of  the  FLSA,  it  will  be  necessary  to  devise  a  recordkeeping  system.    Without  one, 
overtime  cannot  possibly  be  correctly  calculated.   Moreover,  proper  recordkeeping  is 
necessary  in  case  there  is  a  dispute  with  an  employee  about  the  number  of  hours  worked.  We 
suggest  that  your  office  keep  the  same  kinds  of  records  for  nonexempt  employees  as  those 
required  by  the  FLSA.    The  FLSA  specifies  a  nimiber  of  data  elements  that  must  be 
maintained  on  each  nonexempt  employee  for  at  least  three  years.   Among  the  data  elements 
required  for  all  nonexempt  employees  are: 

Name 

Address 

Sex 

Date  of  Birth 

Base  pay  rate 

Job  title/code 


-15- 


127 


All  supplemental  earnings  (e.g.,  shift  differential,  duty  pay,  etc.) 

Bonus  payments  and  period  the  bonus  is  applied  to 

Total  hours  worked  on  a  weekly  basis 

Total  base  rate  wages  paid  per  week 

Total  "other  earnings"  paid  per  week 

Total  overtime  wages  paid  per  week 

We  suggest  that  you  also  keep  records  for  exempt  employees  as  well.    We 
recommend  that  you  maintain  the  same  records  on  yoxir  exempt  employees  as  is  required 
under  the  FLSA  for  exempt  employees.    For  exempt  employees  (those  employees  exempt 
from  the  minimum  wage  and  overtime  requirements  of  the  FLSA),  the  following  data 
elements  represent  the  primary  pieces  of  information  that  must  be  maintained  on  each  exempt 
employee  for  a  minimum  of  three  years: 

Name 

Address 

Sex 

Date  of  Birth 

Base  pay  rate 

All  supplemental  earnings  (e.g.,  shift  differential,  duty  pay, 
etc.) 

Bonus  earnings  and  period  the  bonus  applies  to 

Job  title/code 

It  is  important  that  (1)  such  recordkeeping  processes  are  implemented  where  they  do 
not  exist  and  (2)  your  Chief  of  Staff,  at  a  minimum,  be  aware  of  where  the  data  is 
maintained  and  how  to  access  it. 

Time  Reporting  for  Nonexempt  Employees 

With  respect  to  your  nonexempt  employees,  a  process  will  have  to  be  developed  and 
implemented  that  provides  for  accurately  capmring  weekly  time  reporting  for  nonexempt 
employees.    The  process  should  allow  for  both  the  employee  and  the  "supervisor"  to 
validate  the  accuracy  of  work  hours  being  reported.   It  should  also  include  a  process  for 
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accounting  for  all  paid  non-work  time  in  each  work  week  in  order  to  document  when  the 
forty  hours  of  work  in  any  single  work  week  has  been  exceeded. 

Compensatory  Time  Off  for  Nonexempt  Employees 

The  Board  of  Director's  for  the  Office  of  Compliance  has  proposed  rules  that  would 
permit  a  limited  form  of  compensatory  time  to  be  paid  to  those  employees'  whose  work 
schedule  "directly  depend"  on  the  schedule  of  the  House  of  Representatives  or  the  Senate. 
The  term  "directly  depend"  is  construed  very  narrowly  and  we  do  not  believe  that  this  rule 
would  apply  to  any  employee  in  a  Member's  personal  office  (or  committee  staff  for  that 
matter.)  That  being  the  case,  you  should  be  aware,  that  the  practice  of  giving  compensatory 
time  off  to  nonexempt  employees  is  illegal.    In  the  future  all  nonexempt  employees  who 
work  over  40  hours  in  a  workweek  will  be  entitled  to  time  and  a  half  cash  overtime. 

Working  Time  Issues 

Your  office  will  now  be  required  to  keep  track  of  all  working  time  for  nonexempt 
employees.   What  constitutes  "working  time"  can  be  a  difficult  issue.   You  should  be  aware 
that  any  time  an  employee  is  "suffered  or  permitted"  to  work  will  be  considered 
compensable  working  time,  whether  the  employer  is  aware  of,  or  condones  the  practice,  or 
not.  For  example,  work  taken  home  will  be  considered  hours  worked.  Moreover,  most  if  not 
all  of  your  staff,  frequently  get  their  lunch  "to  go"  from  the  cafeteria  and  bring  it  back  to 
the  work  area  for  consumption.   If  a  nonexempt  employee  performs  any  work  during  the 
lunch  break  (e.g. ,  answers  a  phone)  this  will  be  counted  as  working  time.  With  respect  to 
your  nonexempt  employees,  you  will  need  to  be  diligent  to  ensure  that  all  time  worked  is 
recorded  and  paid  for. 
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Mr.  Horn.  Our  last  witness  on  this  panel  is  Deanna  R.  Gelak, 
chair  of  the  Congressional  Coverage  Coalition,  director  of  Congres- 
sional Affairs  the  Society  for  Human  Resource  Management. 

Ms.  Gelak.  Mr.  Chairman  and  members  of  the  subcommittee, 
thank  you  for  the  opportunity  to  appear  here  today  to  discuss  the 
issue  of  White  House  coverage  under  H.R.  3452.  The  Society  for 
Human  Resource  Management,  [SHRM]  is  a  leading  voice  of  the 
human  resource  profession,  representing  more  than  70,000  human 
resource  professional  and  student  members  from  across  the  country 
and  around  the  world. 

I  am  Deanna  Gelak,  director  of  Congressional  Affairs  for  SHRM 
and  chair  of  the  National  Congressional  Coverage  Coalition.  I  ap- 
preciate the  opportunity  to  share  our  views  with  you  on  this  impor- 
tant issue. 

SHRM  was  proud  to  lead  the  effort  to  push  the  Congressional  Ac- 
countability Act  through  Congress.  We  applaud  the  key  sponsors  of 
the  Congressional  Accountability  Act  here  today,  and  thank  them 
for  making  congressional  coverage  possible.  Thanks  to  the  Congres- 
sional Accountability  Act  which  took  effect  on  January  23  of  this 
year.  Congress  is  no  longer  above  the  law. 

I  had  the  honor  of  chairing  the  National  Congressional  Coverage 
Coalition,  a  nonpartisan  group  of  individuals,  associations,  busi- 
nesses and  public  interest  groups  all  committed  to  the  principle 
that  employment  laws  should  apply  fully  to  Members  of  Congress 
and  their  staffs.  We  fought  for  congressional  coverage  because  we 
believe  that  congressional  coverage  is  an  issue  of  basic  fairness  and 
would  greatly  improve  the  public  policy  process. 

Congressional  coverage  is  now  beginning  to  provide  policymakers 
with  a  true  understanding  of  the  laws  they  pass.  As  the  profes- 
sional association  which  provides  compliance  and  good  practice  in- 
formation for  private  sector  employers,  we  have  been  pleased  to 
provide  briefings  and  materials  to  congressional  Members  as  they 
have  taken  the  necessary  steps  to  live  under  the  employment  laws. 
We  know  that  it  hasn't  been  easy,  but  it  was  long  overdue,  and  it 
was  the  right  thing  to  do. 

Our  members  were  surprised  to  hear  that  the  White  House  ex- 
empts itself  from  the  laws  that  apply  to  private  companies  and  now 
to  Congress,  such  as  the  minimum  wage  and  overtime  require- 
ments of  the  Fair  Labor  Standards  Act. 

The  President's  staff  should  be  protected  by  the  same  laws  that 
the  President  signs  for  the  rest  of  the  country.  Certainly,  White 
House  policymakers  and  their  staffs  would  be  £ifforded  an  under- 
standing of  the  practical  application  of  the  laws  they  enact  if  they 
lived  under  them. 

How  can  it  be  that  the  officials  who  advise  the  President  as  to 
whether  or  not  to  sign  employment  laws  are  exempt  from  these 
laws?  White  House  staff  have  all  been  exempt  from  employment 
laws  such  as  the  FLSA's  minimum  wage  and  overtime  require- 
ments. 

I  have  worked  as  a  congressional  employee,  as  a  political  em- 
ployee in  the  executive  branch  and  as  a  private  sector  employee, 
and  from  an  employees  perspective,  this  is  an  issue  of  basic  fair- 
ness. Employees  should  have  the  same  protections  regardless  of 
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where  they  work,  whether  the  individual  is  a  secretary  in  the 
White  House,  the  Congress,  or  the  private  sector. 

We  strongly  believe  that  this  bill  will  not  benefit  one  political 
party,  but  the  American  people.  In  addition,  anything  short  of  full 
coverage  with  the  same  remedies  available  to  private  sector  em- 
ployees would  send  the  message  that  the  White  House  considers  it- 
self above  the  law. 

Thanks  to  the  Congressional  Accountability  Act  we  have  had  a 
win-win  situation,  a  win  for  Congress  and  a  win  for  the  American 
people.  I  hope  that  we  can  now  make  it  a  win-win-win,  a  win  for 
the  White  House,  a  win  for  Congress,  and  a  win  for  the  American 
people.  We  would  be  happy  to  work  with  both  White  House  and 
congressional  officials  to  ensure  that  this  loop  is  quickly  closed. 

Thank  you  for  the  opportunity  to  discuss  this  important  issue.  I 
would  be  happy  to  answer  any  questions. 

[The  prepared  statement  of  Ms.  Gelak  follows:] 
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Mr  Chairman  and  Members  of  the  Subcommittee: 

Thank  you  for  the  opportunity  to  appear  here  today  to  discuss  the  issue  of  White  House  coverage 
under  the  Presidential  and  Executive  Office  Accountability  Act,  H  R  3452    The  Society  for 
Human  Resource  Management,  SHRM,  is  the  leading  voice  of  the  human  resource  profession, 
representing  more  than  70,000  human  resource  professional  and  student  members  from  across  the 
country  and  around  the  world    I  am  Deanna  Gelak,  director  of  Congressional  Affairs  for  SHRM 
and  chair  of  the  National  Congressional  Coverage  Coalition.  I  appreciate  the  opportunity  to  share 
our  views  with  you  on  this  important  issue. 

SHRM  was  proud  to  lead  the  effort  to  push  the  Congressional  Accountability  Act  through 
Congress.  We  applaud  the  key  sponsors  of  the  Congressional  Accountability  Act  who  are  here 
today  for  making  Congressional  coverage  possible.  Thanks  to  the  Congressional  Accountability 
Act,  which  took  effect  on  January  23  of  this  year.  Congress  is  no  longer  above  the  law 

I  had  the  honor  of  chairing  the  National  Congressional  Coverage  Coalition,  a  non-partisan  group 
of  individuals,  associations,  businesses,  and  public  interest  groups  committed  to  the  principle  that 
employment  laws  should  apply  fully  to  members  of  Congress  and  their  staffs.  We  fought  for 
Congressional  coverage  because  we  believe  that  Congressional  coverage  is  an  issue  of  basic 
fairness  and  would  greatly  improve  the  public  policy  process    Congressional  coverage  is  now 
beginning  to  provide  policy  makers  with  a  true  understanding  of  the  laws  they  pass.  As  the 
professional  association  which  provides  compliance  information  for  private  sector  employers,  we 
have  been  pleased  to  provide  briefings  and  materials  to  Congressional  members  as  they  have  taken 
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the  necessary  steps  to  live  under  the  employment  laws.  We  know  that  it  hasn't  been  easy— but  it 
was  long  overdue  and  it  was  the  right  thing  to  do. 

Our  members  were  surprised  to  hear  that  the  White  House  exempts  itself  from  the  laws  that  apply 
to  private  companies,  and  now  to  Congress,  such  as  the  minimum  wage  and  overtime 
requirements  of  the  Fair  Labor  Standards  Act. 

The  President's  staif  should  be  protected  by  the  same  laws  that  the  President  signs  for  the  rest  of 
the  country    Certainly,  White  House  policy  makers  and  their  staffs  would  be  afforded  an 
understanding  of  the  practical  applications  of  the  laws  they  enact  if  they  lived  under  them    How 
can  it  be  that  the  officials  who  advise  the  President  as  to  whether  or  not  to  sign  employment  laws 
are  exempt  from  these  laws?  These  officials  would  be  afforded  an  understanding  of  the  practical 
applications  of  the  laws  they  sign  if  they  themselves  were  abiding  by  them. 

White  House  staff,  such  as  employees  in  the  offices  of  policy,  legislative  affairs  and  the  general 
counsel's  office  have  all  been  exempt  from  employment  laws  such  as  the  Fair  Labor  Standards 
Act's  minimum  wage  and  overtime  requirements. 

I  have  worked  as  a  Congressional  employee,  as  a  political  employee  in  the  executive  branch,  and 
as  a  private  sector  employee   From  an  employee's  perspective,  this  is  an  issue  of  basic  fairness. 
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Employees  should  have  the  same  protections  regardless  of  where  they  work —whether  the 
individual  is  a  secretary  in  the  White  House,  the  Congress  or  in  the  private  sector. 

We  strongly  believe  that  this  bill  will  not  benefit  one  political  party,  but  the  American  people    If 
the  White  House  does  not  act  swiftly  to  rectify  the  situation,  it  could  be  seen  as  telling  the 
American  people  to  "do  as  I  say,  not  as  I  do,"  when  it  comes  to  employment  laws.  In  addition, 
anything  short  of  fiill  coverage—with  the  same  remedies  available  to  private  sector  employees- 
would  send  the  message  that  the  White  House  considers  itself  above  the  law. 

Thanks  to  the  Congressional  Accountability  Act,  we've  had  a  win-win— a  win  for  Congress  and  a 
win  for  the  American  people.  I  hope  we  can  now  make  it  a  win-win-win— a  win  for  the  White 
House,  a  win  for  Congress,  and  a  win  for  the  American  people.  We  would  be  happy  to  work  with 
both  White  House  and  Congressional  officials  to  ensure  that  this  loop  is  quickly  closed. 

Thank  you  for  the  opportunity  to  discuss  this  important  issue.  I  would  be  happy  to  answer  any 
questions. 
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Mr.  Horn.  We  thank  you  for  coming  to  testify. 

Mr.  Mica,  the  author  of  the  legislation  has  to  leave,  so  I  will  call 
on  him  first  to  ask  questions  of  this  panel. 

The  gentleman  from  Florida. 

Mr.  Mica.  Thank  you,  Mr.  Chairman. 

Mr.  Walden,  you  said  that  you  thought  we  could  go  even  beyond 
some  of  the  measures  that  we  provided  in  our  legislation  to  ensure 
that  there  are  better  protections  and  safeguards,  particularly  in  the 
area  of  definitions  of  special  Grovernment  employee.  Could  you 
elaborate  on  your  recommendations? 

Mr.  Walden.  Yes,  Congressman  Mica.  In  section  4  of  the  bill, 
proposed  section  202(e)(2)(D)  provides  that  a  special  Government 
employee  includes  persons  who  are  retained  to  provide  advice  to 
employees  of  the  Executive  Office  of  the  President  and  who  provide 
advice,  counsel,  or  recommendations  on  any  of  the  following,  and 
it  lists  five  categories  of  activities.  There  are  a  number  of  activities 
that  are  equally  sensitive  and  important  where  an  advisor  can — the 
advisor  can  provide  advice  on  those  activities  in  the  White  House 
and  that  person  should  not  be  exempt  from  the  definition  of  special 
Government  employee  if  that  person  is  also  performing  a  Federal 
function.  So  the  list  of  activities  is  limited,  and  I  can  see  revising 
subparagraph  D  to  include  any  other  matters  involving  executive 
branch  policy  or  law. 

Mr.  Mica.  How  would  you  ensure — I  think  Mrs.  Maloney  raised 
some  good  questions  about  the  need  to  make  certain  that  individ- 
uals who  wanted  to  give  the  President  advice  and  counsel  were  not 
precluded  from  that,  that  role,  folks  in  business  and  even  former 
employees;  how  would  you  ensure  that  we  allow  that  positive  ex- 
change to  take  place  and  not  inhibit  that? 

Mr.  Walden.  If  the  bill  were  amended  to  delete  the  subsections 
dealing  with  registered  lobbyists,  and  I  believe  it  is  10  percent 
ownership  in  a  company  with  business  pending  in  the  Government, 
and  in  its  place  would  adopt  a  functional  test  that  looked  at  how 
regular  the  advice  was  provided  and  to  whom  the  advice  was  pro- 
vided, I  do  not  think  the  ethics  laws  ought  to  cover  the  chairman 
of  the  AFL-CIO  who  comes  in  once  a  month  to  meet  with  the 
President. 

It  certainly  should  not  apply  to  regular  meetings  the  President 
has  with  the  chairman  of  the  national  party,  and  I  don't  believe  it 
should  apply  to  the  regular  meetings  the  President  has  with  his 
pollster.  But  if  these  are  one-on-one  meetings,  there  is  not  the 
same  concern  that  was  present  in  the  White  House  in  1993.  And 
I  wouldn't  rule  out  that  it  was  present  before  that  time,  where  con- 
sultants, outside  consultants  take  part  in  the  internal  deliberative 
process  involving  decision  meetings,  where  Paul  Begala  and  others 
sat  in  on  meetings  to  determine  what  the  White  House  would  advo- 
cate, what  the  White  House  would  do  in  its  official  capacity.  These 
advisors  were  de  facto  members  of  the  White  House  staff  and 
should  have  been  covered  by  the  ethics  laws. 

Mr.  Mica.  What  about  inclusion  of  some  type  of  financial  disclo- 
sure requirement  on  some  of  these  employees  or  new  definition  of 
employees;  do  you  think  that  would  be  helpful? 

Mr.  Walden.  Absolutely.  If  the  advisor  becomes  a  special  Gov- 
ernment employee,  then  by  law  the  advisor  must  file  a  confidential 
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financial  disclosure  statement.  Now,  there  are  some  special  Gov- 
ernment employees  whose  financial  disclosure  statement  must  be 
public,  and  certainly  because  of  the  sensitivity  involving  advice  to 
the  President  we  might  want  to  provide  that  financial  disclosure 
statements  filed  by  advisors  to  the  White  House  must  be  made 
public. 

Mr.  Mica.  A  quick  question  for  Ms.  Boyd  or  Ms.  Gelak.  If  some 
of  the  provisions  pass  that  we  would  like  to  see  pass,  the  White 
House  would  be  required  to  comply  with  paying  overtime,  with 
changing  the  way  they  operate  with  a  huge  volunteer  staff.  We 
might  even  envision  OSHA  inspectors  coming  by  the  White  House 
to  check  it  out,  compliance  with  the  Americans  With  Disabilities 
Act,  a  requirement  to  post  some  of  the  offices  in  Braille,  and  make 
other  accommodations. 

Do  you  think  that  these  types  of  activities  will  impose  undue 
burden  on  the  White  House  or  its  operations  or  undue  expense? 

Ms.  Gelak.  I  would  just  like  to  respond  that  it  is  not  unlike  the 
compliance  efforts  which  private  sector  employers  have  had  to 
make.  Doing  the  right  thing  sometimes  isn't  easy,  so  there  will 
have  to  be  some  adjustments,  there  will  have  to  be  a  transition  pe- 
riod just  like  Congress  has  just  seen  and  experienced. 

Mr.  Mica.  So  the  White  House  is  going  to  have  to  squirm  the 
way  Members  of  Congress  have  had  to  squirm  to  comply  with  what 
we  have  made  for  the  private  sector. 

Ms.  Boyd.  I  would  add  that  probably  your  the  best,  the  members 
of  this  committee  are  the  best  ones  to  answer  that  question. 

Was  it  difficult  to  go  from  not  complying  to  complying?  Certainly 
there  were  probably  tough  changes  that  had  to  be  made  in  offices, 
but  I  think  as  Mr.  Shays  said  earlier,  it  is  the  right  thing  to  do. 
It  is  the  right  thing  to  do  from  a  moral  perspective  and  it  is  cer- 
tainly the  right  thing  for  policymakers  to  do  who  are  going  to  be 
making  this  Nation's  labor  laws. 

Ms.  Gelak.  If  I  could  just  add,  as  a  professional  organization 
which  provides  compliance  information,  we  would  be  happy  to  work 
with  the  White  House  and  help  them  gear  up. 

Mr.  Mica.  I  have  additional  questions  I  might  want  to  submit  to 
the  panel,  but  will  yield  back  at  this  time. 

Thank  you  for  hearing  my  bill  and  allowing  me  to  participate. 

Mr.  Horn.  We  are  delighted  with  the  initiative  you  have  taken 
on  this  matter.  If  you  will  give  the  questions  to  the  staff,  we  will 
send  them  to  the  relative  panelists,  and  if  you  wouldn't  mind  re- 
sponding to  those  in  writing,  they  will  go  in  the  record  at  this 
point,  without  objection. 

I  now  yield  to  the  gentlewoman  from  New  York,  the  ranking  mi- 
nority member,  Mrs.  Maloney. 

Mrs.  Maloney.  Thank  you,  Mr.  Chairman. 

I  compliment  all  the  panelists  on  their  testimony  and  particu- 
larly Mr.  Walden  on  a  very  thoughtful  paper. 

Mr.  Walden.  Thank  you. 

Mrs.  Maloney.  I  want  to  make  sure  I  understand  your  belief  on 
this.  Going  back  to  the  special  Government  employee  definition  on 
pages  35-36,  as  I  understand  it,  you  would  leave  the  definition  as 
it  is  and  delete  from  D  down,  is  that  what  you  are  saying? 
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Mr.  Walden.  Page  35,  I  would  delete  B  and  C,  but  I  would  keep 
D.  If  we  are  going  to  keep  the  structure  of  D,  which  lists  the  type 
of  subject  matters  of  advice  that  would  trigger  the  special  Govern- 
ment employee  definition,  if  we  keep  that  concept,  then  I  think  D 
should  be  expanded  to  basically  cover  any  item  involving  the  execu- 
tive branch  policy,  law,  regulation,  and  enforcement. 

It  should  not  be  limited  to  personnel  matters,  pri\  atization  func- 
tions, contracts,  and  congressional  hearings.  Because  there  is  just 
as  much  of  an  ethics  problem  with  an  informal  advisor  who  comes 
in  on  a  regular  basis  to  give  advice  on  matters  other  than  those 
four  areas. 

However,  I  would  recommend  that  in  place  of  listing  the  type  of 
activities  that  what  is  put  in  its  place  is  a  functional  test  and  that 
does  extend  the  definition  of  Government  employee  to  cover  regular 
provision  of  informal  advice  in  White  House  meetings  with  others 
present,  where  those  meetings  are  part  of  the  Government's  inter- 
nal deliberative  process. 

Mrs.  Maloney.  I  think  that  is  an  excellent  suggestion.  The  way 
I  read  it,  to  go  back  to  the  example  of  Howard  Baker,  for  example, 
if  we  had  a  Dole  Presidency  and  Dole  called  up  Howard  Baker  for 
advice  on  whether  or  not  he  should  seek  a  filibuster,  under  this  bill 
he  wouldn't  be  allowed  to  do  it.  I  don't  know  if  we  want  to  limit 
who  our  people  can  talk  to  on  problems,  if  you  understand  what  I 
am  saying. 

Mr.  Walden.  I  do,  and  I  don't  think  the  definition  of  special  Gov- 
ernment employee  should  cover  a  person  who  provides  advice  from 
time  to  time. 

Mrs.  Maloney.  Congressional  hearings  and  proceedings;  as  I 
read  this  bill  and  interpret  it.  President  Dole  would  not  be  able  to 
talk  to  Howard  Baker  even  for  2  minutes,  what  do  you  think  about 
this;  should  we  have  a  filibuster  or  not?  It  is  a  proceeding,  so  he 
would  not  be  allowed  to  talk  to  him  on  that. 

Mr.  Walden.  Actually,  the  bill  would  not  operate  directly  to  pre- 
vent such  a  conversation.  The  bill  as  drafted  would  trigger  the  con- 
cept of  special  Government  employee  which  then  would  trigger  the 
application  of  conflict  of  interest  laws,  so  that  a  lobb3dst  could  pro- 
vide advice,  but  at  the  same  time  would  be  subject  to  the  criminal 
conflict  of  interest  laws  involving  their  financial  interests  and  out- 
side afliliations. 

Mrs.  Maloney.  You  raised  an  important  point  when  you  said 
that  the  Lobb3dng  Disclosure  Act,  that  had  very  strong  bipartisan 
support,  passed  in  1995,  that  would  cover  this.  Any  lobbyist  would 
have  to  report.  So  you  understand  what  I  am  saying;  any  lobbyist 
would  have  to  report. 

They  are  already  covered,  but  do  we  want  to  do  this  in  other 
areas  and  would  not  that  have  a  chilling  effect?  I,  for  one,  prefer 
your  testimony  on  a  functional  test  and  a  different  definition  I 
think  is  a  much  better  approach  than  crossing  the  "t"  and  dotting 
the  "i"  with  trying  to  define  it,  because  I  think  it  would  possibly 
have  the  effect  of  people  not  wanting  to  talk  to  the  executive 
branch,  that  they  would — do  you  understand  what  I  am  saying? 

Mr.  Walden.  Yes. 

Mrs.  Maloney.  I  don't  think  that  we  want  that.  I  think  that  we 
want  our  officials  to  seek  advice  from  knowledgeable  people.  If  that 


138 

person  is  a  lobbyist,  they  have  to  disclose  due  to  the  lobbying  dis- 
closure law.  So  do  we  need  that? 

Mr.  Walden.  Well,  the  lobbyist — the  law  should  not  prevent  the 
President  from  soliciting  advice  from  any  particular  person,  wheth- 
er that  person  is  a  lobbyist  or  not.  The  law  should  provide  that 
where  that  advice  is  given  in  a  setting  in  which  Government  policy 
is  being  set  with  others,  then  the  regular  provision  of  the  advice 
should  trigger  the  application  of  the  employee  status. 

Mrs.  Maloney.  That  is  a  functional  test,  but  not  this  definition. 
I  think  it  might  have  the  effect  of  people  in  the  private  sector  not 
wanting  to  talk  to  people  in  the  public  sector  because  their  legal 
department  might  be  telling  them,  if  you  talk  to  a  President,  you 
are  going  to  have  to  have  these  disclosure  requirements. 

I  would  like  to  add,  Mr.  Chairman,  that  any  definition  we  come 
up  with  I  think  should  also  apply  to  Congress  and  I  think  we  will 
be  more  cautious  with  it.  I,  for  one,  don't  want  it,  so  that  I  can't 
call  up  a  member  of  the  private  sector  and  say,  what  is  your  input? 

We  have  always  been  a  free  country  and  free  exchange.  It 
shouldn't  be  abused.  People  trying  to  influence  policy  and  lobbjdsts 
should  disclose.  So  maybe  going  back  to  your  idea  of  the  functional 
test  as  a  definition  might  alleviate  some  of  the  concerns  that  I 
have.  I  am  cautious  that  we  might  go  too  far  and  cause  problems. 

Mr.  Walden.  It  is  beyond — ^the  requirement  or  the  trigger  of  a 
special  Government  employee  status  triggers  not  only  financial  dis- 
closure but  also  the  ethics  laws,  the  conflict  of  interest  laws.  So 
that  a  lobbjdst  who  is  meeting  with  the  President  to  lobby,  because 
that  is  the  nature  of  the  beast 

Mrs.  Maloney.  But  he  is  already  covered  by  the  lobbying  disclo- 
sure laws,  so  we  don't  need  that. 

Mr.  Walden.  I  would  not  make  that  lobbyist  a  special  Govern- 
ment employee,  triggering  the  very  conflict  of  interest  provisions 
that  would  prohibit  that  communication.  But  where  that  lobbyist 
becomes  a  more  or  less  regular  visitor  to  the  White  House,  becomes 
a  regular  advisor,  then  I  think  that  is  the  time  that  the  White 
House  counsel's  office  ought  to  sit  down  with  that  person  and  say 
you  are  in  here  on  a  regular  basis.  We  want  to  see  your  financial 
disclosure  and  you  must  recuse  yourself,  disqualify  yourself  from 
participating  in  any  discussion  in  which  you  have  a  financial  inter- 
est. That  would  focus  on  the  functional  test. 

Mrs.  Maloney.  I  guess  I  am  less  concerned  about  the  lobbyists, 
which,  I  think,  we  have  strong  laws  of  disclosure  and  reporting, 
and  concerned  that  you  can  become  so  strict  that  people  in  the  pri- 
vate sector  won't  want  to  talk  to  people  in  the  public  sector  because 
of  disclosure,  conflict  of  interest,  et  cetera,  even  if  it  has  nothing 
to  do  with  policy. 

The  way  this  is  written  it  says  congressional  hearings  and  pro- 
ceedings. So,  I  could  call  up  the  head  of  some  good  Government 
group  and  ask  for  some  advice  on  a  congressional  hearing,  and  all 
of  a  sudden  they  have  to  file  disclosure  laws. 

You  see  what  I  am  saying?  I  think  it  could  go  too  far  and  hurt 
our  ability  to  come  up  with  a  fair  exchange  of  ideas  and  possibly 
better  policy.  I,  for  one,  would  like  to  see  your  ideas  on  a  functional 
definition  in  a  more  specific  way  than  the  testimony  that  you  gave 
today.  I  think  that  is  a  good  way  to  go. 
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Mr.  Walden.  I  will  be  happy  to  attempt  to  draft  what  is  a  very 
complicated  subject.  The  functional  test  that  is  used  now  by  people 
who  understand  it,  comes  from  an  opinion  of  the  Office  of  Legal 
Counsel  of  the  Department  of  Justice  in  1977,  and  advisory  opin- 
ions or  informal  advisory  letters  from  the  Office  of  Government 
Ethics.  Even  those  advisory  memoranda  are  not  specific. 

In  my  attempt  I  will  attempt  to  define  the  functional  test  with 
as  much  specificity  so  that  we  can  capture  the  regular  advisors  but 
without  chilling  the  free  exchange  between  the  President  2uid  peo- 
ple outside  the  Government. 

Mrs.  Maloney.  I  have  no  problem  with  the  President  calling  a 
former  Member  of  Congress  for  some  advice  on  a  proceeding  if  that 
person  is  not  a  lobb3dst.  If  the  person  is  lobbyist,  they  are  already 
covered  by  the  law? 

Mr.  Walden.  The  Lobbying  Disclosure  Act  of  1995  does  require 
registration  and  then  reporting 

Mrs.  Maloney.  Of  all  contacts,  right? 

Mr.  Walden.  The  Lobbying  Disclosure  Act  of  1995  is  not  that 
specific.  It  requires  disclosure  of  the  general  subject  matter  and  the 
particular  bill  number  and  the  amount  of  income  derived  from  lob- 
b3dng  activity  rounded  off"  to  $10,000.  You  do  not  have  to  report 
that  on  X  date  you  met  with  x  person.  You  simply  have  to  report 
that  you  met  with  someone  in  the  House  or  someone  in  the  Senate 
or  the  agency,  such  as  White  House. 

Mrs.  Maloney.  Do  you  think  the  lobbying  disclosure  law  should 
be  broadened  to  add  disclosing  whoever  one  talks  to? 

Mr.  Walden.  I  think  that  we  ought  to  give  the  Lobbying  Disclo- 
sure Act  time  to  be  applied  and  understood  and  it  is  probably  im- 
portant and  advisable  to  look  at  how  the  new  law  is  working  a  year 
from  now  or  2  years  from  now,  but  I  wouldn't  recommend  any 
changes  at  this  point. 

Mrs.  Maloney.  Do  you  think  this  law  should  apply  to  Congress 
as  well  as  the  White  House,  to  Members  of  Congress? 

Mr.  Walden.  I  haven't  given  that  question  much  thought  and 
would  like  to  answer  that  for  the  record,  if  I  have  an  opportunity 
to  do  so. 

[The  information  referred  to  follows:] 

The  current  definition  of  "special  Government  employee"  in  title  18  of  the  United 
States  Code,  18  U.S.C.  §  202(a),  applies  equally  to  the  Executive  and  Legislative 
Branches  of  the  U.S.  Government.  I  believe  any  legislative  revision  of  this  term  to 
codify  the  functional  test  used  by  the  Department  of  Justice  and  the  Office  of  Gov- 
ernment Ethics  should  apply  to  Congress  as  well  as  the  Executive  Branch.  As  a  gen- 
eral matter,  ethics  laws  for  Congress  and  the  Executive  Branch  should  be  the  same, 
unless  there  is  a  persuasive  reason  for  different  treatment. 

Adopting  a  functional  test  should  not  chill  the  regular  exchange  between  Members 
of  Congress  and  their  constituents  or  other  members  of  the  public.  A  constituent  or 
other  person  representing  their  own  or  another's  private  interest  would  not  become 
a  "special  Government  employee"  and  thereby  subject  to  conflict  of  interest  restric- 
tions and  financial  disclosure  requirements  unless  that  person  regularly  partici- 
pated in  the  internal  deliberative  or  predecisional  process  of  the  Member's  office  or 
committee.  So  even  weekly  meetings  with  a  Member  would  not  make  the  person  a 
specied  Government  employee  unless  he  functioned  essentially  as  a  de  facto  staffer. 
"Internal"  means  non-public.  The  term  "deliberative  process"  is  well-known  to  Exec- 
utive Branch  agencies;  it  consists  of  inter-  and  intra-agency  discussions  and  written 
communications  which  lead  to  an  agency  ruling,  policy,  approval  or  other  decision. 
This  concept  should  not  be  difficult  to  apply  to  tlie  Legislative  Branch. 

Mrs.  Maloney.  Thank  you  very  much. 
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Mr.  Horn.  Those  are  very  good  questions  and  I  think  that  is  a 
key  section  of  the  bill. 

Mr.  Walden,  if  I  might,  let's  both  turn  to  page  35,  section  4,  work 
our  way  down. 

Is  there  anything  on  A  in  general  and  then  the  subsections  that 
are  added,  el,  that  concerns  you  on  that  language?  You  will  note 
it  includes  the  spouse  of  the  President  or  the  Vice  President. 

There  is  no  question  that  spouses  in  the  future  might  well  pur- 
sue professional  careers,  even  as  they  are  the  First  Lady  or  the 
First  Man  or  the  First  Gentleman,  or  whatever,  and  we  need  to  be 
cognizant  of  that  when  we  write  law. 

For  example,  the  spouse  of  a  sitting  member  of  the  Supreme 
Court  is  a  member  of  a  law  firm,  and  obviously  the  law  firm 
doesn't  handle  cases  and  he  doesn't  handle  cases  before  the  Su- 
preme Court.  So  some  of  that  is  solved  that  way,  but  here  you  have 
people  that  might  well  be  in  two  worlds.  They  will  be  running  an 
Office  of  the  First  Lady  and  the  social  engagements,  policy  engage- 
ments, and  others  that  relate  to  that.  They  might  also  be  pursuing 
a  career.  What  does  that  language  do  to  them? 

Mr.  Walden.  Well,  the  current  law  would  cover  someone  who 
has  a  formal  position  in  the  Office  of  the  First  Lady. 

Mr.  Horn.  Would  it  cover  the  First  Lady? 

Mr.  Walden.  In  my  opinion 

Mr.  Horn.  The  First  Lady  is  a,  has  a  masters  degree  in  business 
and  is  interested  in  international  marketing  and  continues  to  work 
for  a  firm,  or  the  First  Man,  whatever,  when  we  ever  get  to  that. 
The  question  is.  Which  of  these  laws  apply  to  the  spouse  who  con- 
tinues some  professional  occupation? 

Mr.  Walden.  I  don't  read  this  particular  provision  as  covering 
the  spouse  by  itself.  The  words,  including  the  spouse,  I  read  to  be 
the  spouse  of  the  President  being  the  person  who  is  retaining,  ap- 
pointing, or  employing  the  outside  individual;  not  that  the  person 
providing  advice  is  the  spouse.  I  think  the  current  law — in  fact,  I 
did  look  at  this  in  my  book  and  concluded  that  when  Mrs.  Clinton 
was  given  the  chairmanship  of  the  health  care  task  force,  she  was 
serving  as  a  special  Government  employee  under  the  current  law. 
But  I  will  admit  that  the  current  law  is  unclear.  The  White  House 
certainly  didn't  regard  her  as  covered  for  other  reasons.  I  have  also 
found  it  invalid  and  unpersuasive. 

I  don't  think  I  have  a  great  difficulty  with  (e)(1).  It  just  restates 
the  retention,  designation,  appointment,  or  employed  and  covers 
that  to  the  White  House  office,  but  that  is  currently  covered  right 
now.  I  think  the  difficulties  I  have  are  2  (A)  through  (D),  which  fol- 
low the  conjunctive  from  (1).  2(A)  talks  about  furnishing  the  use  of 
a — furnished  the  use  of  an  office  or  equipment  at  Government  ex- 
pense. As  I  said,  this  is  a  clear  indication  that  someone  really  is 
functioning  and  performing  a  Federal  function. 

Mr.  Horn.  And  equipment  includes  a  telephone,  obviously. 

Mr.  Walden.  That  is  right.  But  I  would  not  want  that  to  be  ap- 
plied to  someone  who  comes  in  once  in  a  while  to  meet  with  the 
President  and  then  goes  to  the  outer  office  and  says,  may  I  use  the 
phone?  Dedicated  use  of  equipment  would  indicate  that  the  person 
is  expected  to  perform  a  Federal  function.  I  think  that  is  an  indica- 
tion that  the  person  is  performing  a  Federal  function. 
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I  would  not  say  just  because  you  have  an  office  you  are  perform- 
ing a  Federal  function.  I  think  there  is  a  rebuttable  presumption 
that  you  are.  B  and  C  do  not  focus  on  what  functions  or  advice  the 
person  is  giving  but  on  the  status  of  the  individual. 

Mr.  Horn.  \^at  about  the  10-percent  standard? 

Mr.  Walden.  I  would  leave  that  to  the  conflict  of  interest  law  18 
United  States  Code  208.  I  would  not  put  that  in  the  definition  of 
the  employee.  When  one  concludes  that  by  the  regular  provision  of 
advice  an  outsider  is  de  facto — has  become  a  special  Government 
employee,  then  the  conflict  of  interest  laws  apply  and  prohibit  that 
adviser  from  participating  in  any  official  matter,  any  particular 
matter  in  which  he  has  a  financial  interest,  whether  it  is  5  percent 
or  10  percent. 

Mr.  Horn.  Well,  if  it  was  General  Motors  and  he  or  she  owed  1 
percent,  that  is  a  substantial  amount. 

Mr.  Walden.  That  is  right.  Actually,  conflict  of  interest  laws  do 
not  have  a  de  minimis  provision.  If  you  have  $10  of  General  Motors 
stock,  you  should  not  be  passing  on  questions  of  policy  and  regula- 
tions involving  General  Motors.  That  is  the  current  law,  and  I 
would  like  to  see  that  provision  kept  the  way  it  is  in  18  United 
States  Code  208,  but  subsection  B,  or  subparagraph  B,  be  deleted 
from  the  definition  of  special  Government  employee. 

Mr.  Horn.  OK;  C,  now,  anything  there? 

Mr.  Walden.  I  would  delete  C  also,  because  C  would  trigger  the 
definition  of  special  Government  employee  to  lobbyists.  Again,  that 
focuses  on  their  outside  activities  and  outside  status,  not  on  what 
they  were  doing  in  the  Government. 

If  a  lobbyist,  because  of  regular  provision  of  advice  in  White 
House  meetings,  is  performing  a  Federal  function,  then  the  defini- 
tion of  special  Grovernment  employee  should  apply  and  prohibit 
that  lobbyist  from  participating  in  any  matter  in  which  that  lobby- 
ist has  an  interest,  a  client.  But  it  would  not  prohibit  the  lobbyist 
commenting  on  something  completely  separate  from  the  lobbyist's 
financial  holdings  or  clients. 

I  would  not  want  to — ^well,  I  would  be  concerned  about  a  lobbyist 
speaking  in  White  House  meetings  on  matters  on  which  the  lobby- 
ist has  an  interest.  If  the  President  would  want  the  lobbyist  to  talk 
about  something  that  is  completely  unrelated  to  lobbying  activities 
the  person  is  not  engaged  in  or  doesn't  relate  to  any  outside  inter- 
est or  affiliation,  I  don't  think  there  should  be  any  problem.  But 
we  would  know  that  because  the  regular  provision  of  advice  would 
trigger  the  financial  disclosure  requirements  and  the  public  would 
be  able  to  see  what  those  financial  interests  are. 

Mr.  Horn.  As  I  look  at  D  1,  2,  3,  4,  those  are  rather  parochial 
and  sort  of  de  minimis  areas.  They  are  important  occasionally  in 
the  life  of  an  administration,  such  as  personnel  organization,  reor- 
ganization of  the  Executive  Office  of  the  President,  but  it  seems  to 
me  in  your  exchange  with  Mrs.  Maloney  you  are  talking  about 
broader  policy  advice  regardless  of  the  area,  and  I  don't  know  that 
we  need  to  have  these  four. 

I  think  what  we  need  is  a  generic  term  there  that  covers  the  dan- 
gers one  could  have.  Now  let's  face  it,  every  administration  has 
some  sort  of  informal  task  forces  they  might  have  from  one  time 
or  another,  and  then  the  question  is  if  they  include  in  that  task 
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force  a  mix  of  people  from  a  particular  industry — which  might  in- 
clude the  labor  component,  management  component,  the  public  in- 
terest component,  whatever — how  much,  if  anything,  are  we  limit- 
ing the  President's  ability  to  get  who  he  wants  or,  more  likely, 
some  of  the  staffs  ability  to  get  who  they  want  when  they  are  look- 
ing at  the  ramifications  of  a  particular  policy  that  is  in  some  stage 
of  development? 

They  might  have  already  had  the  Government  departments 
working  on  it.  They  are  trying  to  get  some  compromise  that  relates 
to  a  bunch  of  long-running  bureaucracies  in  this  town,  pull  the 
pieces  together  so  the  President  can  recommend  something  to  Con- 
gress. 

Mr.  Walden.  The  President  ought  to  not  be  restricted  in  any 
way  in  creating  informal  task  forces  made  up  of  people  from  out- 
side of  Government  with  parochial  or  financial  interest,  and  that 
is  covered  by  the  Federal  Advisory  Committee  Act. 

Most  members  of  advisory  committees  are  appointed  by  virtue  of 
outside  interest  or  affiliation,  but  because  they  serve  on  a  task 
force,  it  does  not  necessarily  mean  they  become  a  special  Govern- 
ment employee  because  they  are  not  asked  for  their  general  policy 
advice,  they  are  not  part  of  the  Government's  internal  deliberative 
process,  they  are  part  of  a  process  in  the  sunshine  under  the  Fed- 
eral Advisory  Committee  Act,  and  they  are  expected  to  give  their 
opinion  based  on  their  own  affiliation  and  outside  interest. 

So 

Mr.  Horn.  Usually  those  are  not  public  meetings;  right? 

Mr.  Walden.  No.  Under  the  Federal  Advisory  Committee  Act, 
the  meetings  are  open  to  the  public. 

Now  there  are  exceptions,  and  if  you  recall,  the  health  care  task 
force  was  made  up  of  Federal  employees,  full-time  Federal  employ- 
ees and  the  First  Lady,  and  the  court  of  appeals  held  that  the  First 
Lady  was  functioning  as  a  de  facto  employee  or  officer  and  there- 
fore the  task  force  could  keep  its  meetings  private,  but  remanded 
to  the  district  the  question  of  whether  the  intragovemmental  work- 
ing group,  which  included  hundreds  of  outsiders  with  financial  and 
professional  interests,  what  the  court — I  believe  the  Justice  Depart- 
ment— called  an  anon3rmous  court  of  individuals,  remanded  to  dis- 
trict court  the  question  of  whether  that  was  an  advisory  committee, 
and  the  question  was  settled. 

So  it  was  never  resolved,  although  the  district  court  Judge 
Lambreth,  did  indicate,  and  it  is  clear  that  the  court  of  appeals 
suggested,  that  the  working  group  was  probably  a  Federal  advisory 
committee,  and,  if  so,  then  the  working  group  meetings  should 
have  been  open  to  the  public.  They  were  not  and  that  issue  was 
litigated. 

Mr.  Horn.  Thinking  back  to  the  Reagan  administration  when  he 
had  a  number  of  young  assistants  in  his  administration  chair  var- 
ious groups  on  agriculture  and  this  kind  of  thing  that  brought  to- 
gether, obviously,  the  affected  part  within  government,  let's  say 
they  had  a  few  people  into  those  meetings.  Ordinarily  those  meet- 
ings were  not  public.  These  are  sort  of  working  party  meetings  to 
see  what  the  impact  of  what  we  are  thinking  about  might  be  on 
particular  segments  of  a  particular  industrial  grouping.  Are  you 
telling  me  those  meetings  would  have  to  be  open? 


143 

Mr.  Walden.  Not  if  the  Government — if  the  Grovernment  agency 
decides  to  invite  some  people  from  an  industry  in  to  meet  with 
them  and  give  the  Government  agency  the  perspective  from  the 
private  sector,  that  by  itself  would  not  trigger  the  Federal  Advisory 
Committee  Act.  But  where  an  entity  is  set  up  and  structured  to  de- 
velop consensus  recommendations  for  Government  action,  then  the 
Federal  Advisory  Committee  Act  applies. 

Mr.  Horn.  Well,  we  welcome  your  thinking  here  and  the  legal 
terms  to  get  some  generic  language  that  covers  it  but  doesn't  re- 
strict Presidents  from  having  the  advice  they  ought  to  have  if  they 
want  it. 

Mr.  Walden.  Yes. 

Mr.  Horn.  Anything  else  in  the  bill  in  particular  that  bothered 
you  besides  that  section? 

Mr.  Walden.  That  is  the  only  section  I  focused  on  based  on  my 
experience  in  the  Bush  White  House. 

Mr.  Horn.  That  is  very  helpful. 

Either  Ms.  Boyd  or  Ms.  G^lak,  do  you  have  any  other  parts  of 
the  bill  you  would  like  to  reference? 

Ms.  Boyd.  Not  at  this  time. 

Ms.  Gelak.  I  would  just  stress  the  importance  of  moving  forward 
with  White  House  coverage  with  respect  to  the  emplo3rment  laws. 

For  example,  under  the  Family  Medical  Leave  Act,  it  would  be 
very  helpful  if  the  White  House  staff  was  closer  to  the  issue  and 
had  a  practical  understanding  of  some  of  the  day-to-day  implica- 
tions of  the  law. 

Mr.  Horn.  Well,  I  agree  with  you.  Being  a  strong  supporter  of 
that  act,  I  think  all  areas  ought  to  have  that  flexibility. 

We  thank  you  all  very  much.  There  might  be  some  foUowup 
questions.  We  would  appreciate  it  if  you  would  put  the  answers  in. 
We  will  put  it  at  this  point  in  the  record. 

Thank  you  very  much  for  coming.  We  appreciate  it. 

We  now  have  the  Honorable  Franklin  S.  Reeder,  the  Director  of 
the  Office  of  Administration  in  the  Executive  Office  of  the  Presi- 
dent. 

Mr.  Reeder,  if  you  will — is  anyone  going  to  testify  along  with  you, 
Mr.  Reeder,  so  we  know? 

Mr.  Reeder.  No,  sir. 

Mr.  Horn.  If  you  would  raise  your  right  hand. 

[Witness  sworn.] 

Mr.  Horn.  The  gentleman  has  affirmed,  and  you  may  proceed. 

STATEMENT  OF  FRANKLIN  S.  REEDER,  DIRECTOR,  OFFICE  OF 
ADMINISTRATION,  EXECUTIVE  OFFICE  OF  THE  PRESIDENT 

Mr.  Reeder.  Thank  you,  Mr.  Chairman  and  Mrs.  Maloney.  It  is 
a  pleasure  to  be  here  on  behalf  of  the  administration  to  address  our 
views  on  H.R.  3452,  the  Presidential  and  Executive  Office  Account- 
ability Act. 

If,  with  your  permission,  Mr.  Chairman,  my  statement  be  made 
part  of  the  record. 

Mr.  Horn.  It  is  automatic  with  all  witnesses. 

Mr.  Reeder.  Thank  you,  sir. 

What  I  would  like  to  do,  rather  than  repeat  the  excellent  testi- 
mony that  has  already  been  given,  is  touch  briefly  on  some  of  the 
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main  points  and  perhaps  elaborate  on  the  few  in  the  interest  of  ad- 
vancing this  rather  important  discussion. 

If  I  may  be  permitted  a  personal  note,  as  I  mentioned  to  you  pri- 
vately earlier,  this  marks  the  end  of — today,  in  fact,  marks  the  end 
of  my  35  years  of  public  service.  So  I  find  it  particularly  auspicious 
to  be  here  before  you  today  to  be  permitted  to  testify  on  behalf  of 
the  administration  on  a  piece  of  legislation  that  in  many  ways 
breaks  important  new  ground. 

While  clearly,  as  other  witnesses  have  indicated,  the  Congress 
has  legislated  frequently  with  respect  to  the  President  and  the 
Presidency,  this,  I  would  argue,  is  a  unique  legislative  initiative  in 
that  it  deals  specifically  with  the  operation  of  the  Office  of  the 
President  in  ways  that  the  Congress  hasn't  previously  legislated. 

If  I  may  then,  I  would  like  to  just  touch  on  a  few  points,  some 
of  which  are  in  my  testimony,  and  in  an  effort  to  not  repeat  what 
has  gone  before. 

It  is  important,  as  previous  witnesses  and  questions  have  sug- 
gested, to  describe  what  constitutes  the  Executive  Office  of  the 
President.  It  isn't  a  single  entity  organization.  It  is  not  an  agency 
or  department.  It  has  no  formal  legal  standing  in  the  sense  that 
a  Cabinet  department  or  independent  agency  does. 

The  term  came  into  use  in  the  1930's  under  President  Franklin 
Roosevelt  as  the  demands  of  the  Grovernment  and  Presidency  re- 
quired an  expansion  in  the  offices  that  directly  supported  his  ac- 
tivities. Collectively,  these  offices  now  employ  approximately  700 — 
1,700  employees,  and  it  is  important  again  to  note  that  the  vast 
majority  of  these,  approximately  two-thirds,  are  title  V  employees, 
civil  service  employees  covered  by  the  same  protection  and  rights 
as  other  career  executive  branch  employees  under  title  V  of  the 
U.S.  Code. 

One-third,  however,  approximately  550,  work  in  the  four  offices 
closest  to  the  President — the  White  House  office,  the  Office  of  the 
Vice  President,  the  Office  of  Policy  Development,  and  Executive 
Residence.  By  long  tradition  and  express  statutory  authority,  em- 
ployees in  these  four  offices  have  served  at  the  pleasure  of  the 
President. 

If  I  may,  I  would  like  to  summarize  briefly  the  effects  of  the  stat- 
ute on  the  Executive  Office.  There  has  been  much  discussion,  and 
while  I  think  you,  Mr.  Chairman,  and  Mr.  Mica,  in  your  descrip- 
tions of  the  statute  have  been  quite  precise,  there  is  a  general  im- 
pression that  the  Executive  Office  of  the  President  currently  oper- 
ates in  some  sort  of  environment  not  subject  to  workplace  laws  or, 
some  would  suggest,  not  subject  to  laws  at  all.  That  simply  is 
wrong. 

In  fact,  if  one  looks  at  the  12  entities  that  comprise  the  Executive 
Office  of  the  President,  8  are  title  V  agencies,  and  in  those  8  agen- 
cies, 10  of  the  11  workplace  laws  in  the  first  portion  of  the  bill,  in 
fact,  already  apply  either  as  a  matter  of  law  or  as  a  matter  of  prac- 
tice. 

The  one  that  applies  as  a  matter  of  practice  is  the  shutdown  no- 
tice provision,  which  as  a  matter  of  law  doesn't  apply  to  title  V 
agencies,  but  under  civil  service  laws  there  are  similar  provisions 
which  are  equally,  if  not  more,  prescriptive  with  respect  to  ad- 
vanced notification. 
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The  only  one  of  workplace  laws  that  doesn't  apply  to  those  12 
agencies  is  the  Employee  Polygraph  Protection  Act,  which  indeed 
currently  does  not  apply  to  any  agency  in  the  executive  branch. 

Now  to  the  four  agencies  that  are  not  title  V  agencies,  so-called 
title  III  agencies,  whose  employees  serve  at  the  pleasure  of  the 
President.  Even  in  those 

Mr.  Horn.  You  might  define  the  difference  between  title  III  and 
title  V  for  the  record,  because  a  lot  of  people  reading  this  aren't  ex- 
perts on  personnel. 

Mr.  Reeder.  Fair  enough.  Title  V  is  the  chapter  to  the  United 
States  Code  which  generally  defines — actually,  this  includes  a 
number  of  things,  including  information  law,  but  one  of  its  chap- 
ters deals  with  the  whole  range  of  responsibilities  and  rights  of 
Federal  employees  and  covers  the  so-called  career  civil  service  as 
well  as  political  appointees  who  are  appointed  in  agencies  that  are 
largely  title  V  agencies. 

Title  III  is  a  relatively  recent  creation,  at  least  the  provision  with 
respect  to  employment,  and  covers  specifically  and  only  employees 
of  the  Executive  Office  of  the  President  who  serve  at  the  pleasure 
of  the  President. 

In  1978,  as  I  believe  the  Congress  and  the  administration,  work- 
ing together,  sought  to  regularize  certain  rules  with  respect  to  the 
terms  and  conditions  under  which  those  individuals  who  serve  at 
the  pleasure  of  the  President  operate  are  a  shorthand  term  for 
that — and  I  appreciate  your  drawing  me  out  on  that.  We  refer  to 
those  as  title  III  employees  or  title  III  agencies.  And  those  employ- 
ees do  not  enjoy  many  of  the  rights  and  protections  that  tjrpical 
civil  servants  enjoy  with  respect  to  tenure  and  retention  and  the 
like.  Those,  again,  are  the  Office  of  the  Vice  President,  the  White 
House  Office,  the  Executive  Residence,  and  the  Office  of  Policy  De- 
velopment. 

But  even  in  those  4  entities,  Mr.  Chairman,  76  workplace  laws 
apply  either  as  a  matter  of  law  or  a  matter  of  practice.  The  five 
that  apply  as  a  matter  of  law  are  essentially  the  antidiscrimination 
and  occupational  safety  and  health  provisions,  those  five. 

Correcting  the  record,  I  believe  a  misimpression  may  have  been 
created  by  a  previous  witness.  While  it  is  correct  that  the  Family 
and  Medical  Leave  Act  does  not  apply  to  title  III  employees  as  a 
matter  of  law,  this  President  has  made  it  clear  that,  without  excep- 
tion, the  provisions  of  the  Family  and  Medical  Leave  Act  will  apply 
as  a  matter  of  policy  to  all  of  those  who  are  not  otherwise  obliged 
to  follow  it  in  the  Executive  Office. 

The  seventh  law  is  the  provision  dealing  with  veterans'  reem- 
ployment, which,  while  it  does  not  apply  to  title  III  employees, 
there  is  a  long-standing  tradition  that,  in  the  event  that  an  individ- 
ual is  called  to  service,  he  or  she  will  be  entitled  to  reemployment. 

Most  recently.  President  Bush,  in  connection  with  the  gulf  war, 
afforded  those  rights  to  all  title  III  employees,  and  I  have  every 
reason  to  expect  the  same  in  the  event  the  same  situation  arises, 
although  we  hope  it  is  not  the  case,  that  this  or  any  future  Presi- 
dent would  certainly  do  the  same. 

The  two  other  provisions  of  the  act  are  the  CFO's  Act,  which 
would  apply  the  provisions  of  the  Chief  Financial  Officers  Act  to 
the  Executive  Office  of  the  President. 
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While  we  have  delved  in  previous  testimony  on  the  specific  issue 
of  the  establishment  of  CFO's,  it  is  important  to  note  that  this  pro- 
vision would  not  only  require  the  establishment  of  the  chief  finan- 
cial officer  but  would  require  all  the  financial  accounting,  report- 
ing, and  audit  provisions  in  that  very  important  act. 

Finally — and  I  will  touch  on  this  at  some  length  later  in  my 
statement — the  act  creates  a  new  definition  of  special  Government 
employee  that  would  only  apply  in  the  Executive  Office  of  the 
President. 

We  have  some  concerns,  Mr.  Chairman,  but  let  me  put  these  into 
some  kind  of  context.  It  is  our  view  that  our  concerns  are  rather 
narrow  and,  in  fact,  the  area  on  which  we  are  in  agreement  with 
the  proponents  of  this  legislation  are  far  broader  than  the  few 
areas  which  we  believe  are  readily  fixable  on  which  we  might  dis- 
agree, but  before  turning  to  those,  I  would  like  to  state  for  the  ben- 
efit of  the  committee  how  we  came  to  our  position,  and  I  noted  with 
interest  that  the  principles  that  drove  our  review,  while  not  sym- 
metrical with,  are  largely  consistent  with  those  articulated  by  Con- 
gressman Shays  and  embraced  by  members  of  the  committee  on 
both  sides. 

Clearly,  there  is  merit  to  the  proposition  that  the  leaders  of  the 
Nation  should  abide  by  the  same  laws  that  the  people  must  follow. 
Again — and  I  think  Congressman  Shays  said  this  as  well — such 
laws  must  be  enacted  in  such  a  way  that  doesn't  violate  basic  con- 
stitutional principles,  including  separation  of  powers,  a  concern  I 
note  that  Congress  clearly  shared  when  it  enacted  the  Congres- 
sional Accountability  Act. 

Finally,  if  I  may  be  allowed  to  add  a  new  principle,  there  ought 
to  be  symmetry  to  the  degree  it  makes  sense  or  is  practical  to  do 
so.  The  Congress  or  Executive  Office,  regardless  of  which  party  is 
in  control,  should  operate  under  generally  the  same  rules  and  laws, 
and  we  are  committed  to  work  with  you  on  legislation  that  is  con- 
sistent with  those  principles. 

There  are,  however,  several  provisions  of  the  act  that  are  trouble- 
some but  I  believe  in  each  case  remediable.  The  first  deals  with  the 
question  of  judicial  review  and  the  extent  to  which  that  would  in- 
fringe on  the  President's  appointment  authority. 

In  its  letter  to  you,  I  note  that  the  American  Law  Division  of  the 
Congressional  Research  Service  suggests  the  possibility  of  a  con- 
stitutional difficulty.  In  fact,  the  Office  of  Legal  Counsel  has  opined 
that  these  remedies  are  unconstitutional  under  the  appointments 
clause  of  article  II  when  applied  to  Presidentially  appointed  officers 
or  any  other  constitutional  officers. 

Now,  I  would  hasten  to  point  out  that  we  are  not  objecting  to  the 
application  of  laws  banning  discrimination  in  the  Executive  Office 
of  the  President.  Certainly  this  President — and  I  don't  mean  to 
suggest  comparisons  to  his  immediate  predecessors,  and  anybody  I 
know  of  on  the  public  scene  supports  an  employment  environment 
in  the  White  House  and  elsewhere  that  doesn't  discriminate.  And 
we  would  support  provisions  that  would  give  affected  employees 
who  believe  they  have  been  aggrieved  the  full  range  of  remedies, 
including  back  pay,  compensatory  damages,  and  even  punitive 
damage. 
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Our  only  concern  is  with  respect  to  injunctive  relief  under  which 
a  court  could  direct  a  President  to  appoint  or  to  reappoint  an  indi- 
vidual, and  we  believe  an  alternative  that  is  modeled  somewhat  on 
the  approach  in  the  Congressional  Accountability  Act  and  Office  of 
Compliance  that  reports  to  the  President  would  remedy  this  prob- 
lem. 

Our  second  concern  has  already  been  discussed  at  great  length 
with  respect  to  the  impact  the  Fair  Labor  Standards  Act  would 
have  on  the  employment  of  volunteers.  I  would  suggest  a  distinc- 
tion that  wasn't  made  in  the  previous  testimony  between  those  who 
volunteer  in  public  activities  and  those  who  volunteer  in  the  pri- 
vate sector. 

While  it  is  true  that  the  Fair  Labor  Standards  Act  permits  the 
use  of  volunteers  in  for-profit  activities,  it  contains  broad  excep- 
tions that  permit,  for  example,  us  to  work  in  our  public  libraries 
or  local  hospitals  that  permit  all  of  us  to  engage  in  a  whole  range 
of  activities  that  have  come  to  be  known  as  the  voluntary  sector. 

We  think  it  would  indeed  be  unfortunate  if  public-spirited  Ameri- 
cans who  want  to  have  the  opportunity  to  serve  their  President 
were  denied  that  opportunity,  apart  from  its  operational  impact  on 
that,  and  I  certainly  wouldn't  want  to  minimize  that,  Mr.  Chair- 
man. 

There  are  literally  hundreds  of  individuals,  some  of  whom  only 
serve  a  day  a  month,  and  some  of  whom  come  in  faithfully  every 
day  who  assist  in  answering  the  President's  mail,  who  assist  in  the 
myriad  of  social  activities  in  the  White  House,  and,  as  others  have 
suggested,  it  is  not  just  my  contemporaries  with  a  little  bit  of  gray 
hair,  but  Boy  Scouts  and  Girl  Scouts  and  classes  who  come  in. 

I  would  point  out  for  the  benefit  of  the  committee,  these  are  indi- 
viduals, some  of  whom  are  certainly  here  to  serve  this  President, 
but  a  vast  number  of  whom  serve  from  administration  to  adminis- 
tration, who  have  worked  in  the  White  House  for  20  or  30  years 
faithfully  because  they  are  interested  in  doing  their  bit  regardless 
of  who  sits  in  the  Oval  Office.  We  hope  we  can  preserve  this  tradi- 
tion of  selfless  service  in  some  fashion  without  running  afoul  of 
other  principles. 

I  won't  dwell  on,  I  think  the  committee  has  heard  ample  testi- 
mony on,  the  question  of  political  preference  in  hiring.  I  would  pre- 
sume that  was  an  oversight.  I  believe  Mr.  Mica  himself  indicated 
he  would  have  no  objection  to  perfecting  an  amendment  that  cor- 
rected oversight  with  respect  to  the  provisions  in  the  CFO's  Act. 

Again,  I  would  emphasize  that  the  provisions  governing  financial 
accounting  reporting  and  auditing  we  think  are  excellent  provi- 
sions. We  believe  that  the  White  House  is  already  doing  a  great 
deal  to  ensure  financial  accountability  but  certainly  had  no  objec- 
tions to  the  substantive  provision  of  the  CFO's  Act. 

Our  concern  here  is  a  very,  very  narrow  one,  and  that  goes  to 
the  workability  of  creating  a  chief  financial  offiicer,  both  the  cost, 
administrative  complexity,  and  the  question  as  to  whether  that 
would  add  value.  This  is  a  matter  we  would  commend  to  the  com- 
mittee's consideration  and  hope  we  can  develop  an  alternative  to. 

The  question  of  special  Government  employees  has  consumed 
probably  the  most  time  of  the  committee  this  morning  and  probably 
bears  some  elaboration.  The  essential  concern  that  underlies  the 
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administration's  objection  to  this  provision  as  it  is  currently  formu- 
lated is  the  effect  it  would  have  on  the  ability  of  this  or  any  future 
President  to  obtain  advice,  not  because  it  would  expressly  exclude 
or  preclude  the  giving  of  that  advice  but  because,  as  currently 
crafted,  it  would  subject  individuals  to  a  broad  range  of  not  only 
disclosure  requirements  but  also  to  limitations  pertaining  to  con- 
flict of  interest  that  we  think  would  have — and  I  think  Mrs. 
Maloney  used  the  term — a  chilling  effect  on  the  willingness  of  indi- 
viduals to  come  forward. 

We  believe  the  Congress  wisely  chose  not  to  apply  this  provision 
to  itself.  I  think  it  would  have  an  equally  deleterious  effect  on  the 
operation  of  this  body  if  you  and  your  colleagues  were  not  in  a  posi- 
tion to  obtain  the  advice  of  individuals  without  being  subjected  to 
these  requirements. 

I  would  hasten  to  add  that  there  are  several  provisions  of  law 
that  already  deal  with  potential  abuses.  There  is  the  requirement 
in  the  1995  Anti-Lobbying  Disclosure  Act  which  specifically  re- 
quires individuals  advocating  on  behalf  of  their  own  interest  first 
to  register  and  to  disclose  such  activities. 

Second,  the  operation  of  the  current  special  Grovernment  employ- 
ees do  go  a  long  way  toward  requiring  individuals  who,  in  Mr.  Wal- 
den's  words,  meet  the  functional  test. 

I  think  Mr.  Walden's  concept  is  an  excellent  one,  and  certainly 
he  has  brought  to  the  attention  of  this  committee  some  of  the  par- 
ticularly troublesome  implications  of  the  provision.  I  would  respect- 
fully disagree  with  his  overly  broad  suggestion  on  how  a  special 
Government  employee  ought  to  be  defined. 

I  would  also  commend  to  the  committee's  attention — and  I  know 
you  have  introduced  it  into  the  record,  Mr.  Chairman — ^the  letter 
you  received  yesterday  from  the  Office  of  Grovemment  Ethics.  It 
raises  several  concerns,  including  a  specific  concern  that  this  com- 
mittee not  legislate  specifically  with  respect  to  the  EOP  but  con- 
sider broader  legislation  that  might,  if  indeed  it  chooses  to  deal 
with  this  question,  deal  more  broadly  with  perfecting  the  special 
Government  employee  language. 

I  would  add,  lest  anybody  doubt  the  credentials  of  the  Office  of 
Government  Ethics,  while  an  agency  in  the  executive  branch,  it  is 
a  separate  agency  and  operates  on  a  nonpartisan  basis.  Indeed,  Mr. 
Potts,  the  current  director  of  the  Office  of  Grovernment  Ethics,  is 
an  appointee  of  Mr.  Bush,  so  I  don't  think  there  should  be  much 
question  about  his  motivations  in  this  regard. 

We  have  two  other  minor  technical  concerns  that  are  almost  in 
the  nature  of  questions.  One  relates  to  whether  it  is  administra- 
tively wise  to  subject  the  EOP  to  the  private  sector  version  of 
OSHA  and  ADA.  We  believe  that  that  which  applies  to  the  Federal 
Government  is  title  V  and  already  works,  but  I  think  that  is  an  ad- 
ministrative matter  we  can  certainly  work  out. 

And  finally,  as  I  believe  has  already  been  noted  in  the  question- 
ing, while  we  realize  we  live  in  tight  times  and  that  is,  no  new 
money,  the  implementation  of  this  act  would  not  be  without  its 
costs,  and  I  believe  Mrs.  Maloney  noted  the  Congress,  which  admit- 
tedly has  a  much  larger  challenge  than  we  would  face,  proposed 
$3.2  million  and  23  staff  to  see  to  the  enactment  or  implementation 
of  the  Congressional  Accountability  Act  in  1997. 
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I  thank  you,  Mr.  Chairman,  for  the  opportunity  to  appear  before 
you  today.  We  look  forward  to  working  with  you  and  the  members 
of  the  subcommittee  in  advancing  this  very  important  legislation, 
and  we  believe  that  with  very  minor  changes,  essentially  technical 
in  nature,  that  the  administration  will  be  able  to  work  with  you  on 
a  bill  that  we  can  all  support,  and  I  will  be  happy  to  answer  any 
questions  you  might  have. 

[The  prepared  statement  of  Mr.  Reeder  follows:] 
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FOR  RELEASE  UPON  DELIVERY 

STATEMENT  OF 

FRANKLIN  S.  REEDER 

DIRECTOR,  OFFICE  OF  ADMINISTRATION 
EXECUTIVE  OFFICE  OF  THE  PRESIDENT 

BEFORE  THE 

SUBCOMMITTEE  ON  GOVERNMENT  MANAGEMENT, 
INFORMATION  AND  TECHNOLOGY 

OF  THE 

HOUSE  GOVERNMENT  REFORM  AND 
OVERSIGHT  COMMITTEE 

JUNE  25,  1996 

Mr.  Chairman,  members  of  the  Subcommittee,  it  is  a  pleasure  to 
appear  before  you  on  behalf  of  the  Administration  to  express  our 
views  on  H.R.  3  4  52,  the  Presidential  and  Executive  Office 
Accountability  Act  (PEOAA) . 

First,  I  would  like  to  explore  what  we  mean  by  the  term 
"Executive  Office  of  the  President,"  and  then  touch  on  the 
workplace  rules  that  apply  to  the  employees  of  the  various 
agencies  and  offices  of  the  Executive  Office.   I  would  then  like 
to  raise  some  of  the  serious  practical  concerns  that  we  have 
regatding  how  this  bill,  as  drafted,  would  affect  the  work  of  the 
employees  and  the  agencies  and  offices  of  the  Executive  Office  of 
the  President.   We  raise  these  concerns  in  the  spirit  of  working 
constructively  toward  perfecting  the  legislation  without  altering 
the  thrust  of  what  is  intended  by  H.R.  3452. 
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What  is  the  Executive  Office  of  the  President,  and  who  works 
there? 

The  Executive  Office  of  the  President  is  not  a  single  entity  or 
unitary  organization.   It  is  not  an  agency  or  department,  and  has 
no  formal  legal  standing.   Rather,  it  is  the  name  given  to  the 
loose  collection  of  offices  and  agencies  that  directly  surround 
and  support  the  President  of  the  United  States.   The  term 
originally  came  into  being  in  the  1930's  under  President  Franklin 
Roosevelt,  and  has  continued  to  this  day  as  a  useful  shorthand 
for  an  otherwise  disparate  collection  of  agencies  and  offices. 

The  Executive  Office  of  the  President  is  generally  thought  to 
include  the  following  twelve  agencies  and  offices: 

The  White  House  Office 

Office  of  the  Vice  President 

Office  of  Policy  Development 

Executive  Residence 

Council  of  Economic  Advisers 

Council  on  Environmental  Quality 

National  Security  Council 

Office  of  Administration 

Office  of  Management  and  Budget 

Office  of  National  Drug  Control  Policy 

Office  of  Science  and  Technology  Policy 

Office  of  the  United  States  Trade  Representative 
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Collectively,  these  agencies  and  offices  employ  approximately 
1700  employees.   The  vast  majority  of  these  employees  —  two- 
thirds  or  more  —  are  civil  service  employees  covered  by  the  same 
protections  and  rights  as  other  career  executive  branch  employees 
under  Title  5  of  the  U.S.  Code. 

About  one-third  —  approximately  550  —  of  this  number  work  in 
the  four  offices  closest  to  the  President:   the  White  House 
Office,  Office  of  the  Vice  President,  Office  of  Policy 
Development,  and  Executive  Residence.   By  long  tradition  and 
express  statutory  authority,  employees  in  these  four  offices  have 
served  at  the  pleasure  of  the  President.   As  Congress  mandated  in 
the  provisions  of  Title  3  of  the  United  States  Code,  these 
employees  are  hired  "without  regard  to  any  other  provision  of  law 
regulating  the  employment  or  compensation  of  persons  in  the 
Government  service."   These  employees  are  often  referred  to  in 
shorthand  as  "Title  3  employees."^ 

This  long  tradition  and  express  statutory  authority  flow  from  the 
structure  of  the  federal  government  established  by  the  United 
States  Constitution.   The  unfettered  ability  of  the  President  to 


^   The  Office  of  Administration  is  also  authorized  by  Title 
3,  but  its  employees  are,  by  design,  virtually  all  career  civil 
servants  hired  under  Title  5  authority.   A  small  number  of  Office 
of  Administration  employees  are  Title  3  employees  who  serve  at 
the  will  of  the  President,  on  the  same  standing  as  employees  in 
the  White  House  Office  and  the  other  three  Title  3  offices.   See 
3  U.S.C.  §  107(b)(1)(A).   Accordingly,  the  Office  of 
Administration  is  more  properly  treated  as  a  "Title  5"  agency  for 
purposes  of  the  applicability  of  employee  workplace  laws.f 
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choose  his  closest  advisers  —  and  to  choose  when  to  dismiss  them 
—  is  a  necessary  outgrowth  of  the  separation  and  balance  of  the 
branches  of  government  established  in  the  Constitution.   Congress 
has  recognized  and  endorsed  the  President's  freedom  in  this 
regard.   When  Congress  acted  most  recently  to  effect  a 
comprehensive  change  in  the  workings  of  the  Executive  Office  of 
the  President,  in  the  White  House  Personnel  Authorization  Act  of 
1978  (Pub.  L.  95-570) ,  the  House  and  Senate  committees  expressed 
the  view  in  identical  language  that  the  President  should  have 
"total  discretion  in  the  employment,  removal,  and  compensation 
(within  the  limits  established  .  .  . ) "  of  persons  in  the  White 
House  and  the  other  three  offices.   See  H.R.  Rep.  95-979,  p.  6; 
S.  Rep.  95-868,  p.  7. 

Within  the  Executive  Office  of  the  President,  then,  there  are  two 
categories  of  employees: 

Title  3  employees,  who  work  in  the  four  offices  that  most 
directly  support  the  President  and  who  are  characterized  by 
the  immediate  and  confidential  nature  of  their  relationship 
with  the  President,  making  up  less  than  one-third  of  the 
total  number  of  EOP  employees;  and 

Title  5  employees  in  the  remaining  EOP  agencies,  who  make  up 
the  vast  majority  of  the  EOP  staff  and  who  receive  the  same 
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rights  and  protections  as  civil  servants  elsewhere  in  the 
executive  branch  holding  similar  positions. 

It  may  also  be  useful  to  touch  briefly  on  the  authority  structure 
of  the  Executive  Office  of  the  President.   As  noted  earlier,  the 
EOP  is  not  an  administrative  entity  like  a  cabinet  department. 
It  consists  of  free-standing  entities  the  head  of  each  of  which 
is  appointed  by  the  President.   While  senior  White  House  staff 
provide,  on  behalf  of  the  President,  overall  policy  direction, 
there  is  no  central  administrative  hierarchy  within  the  EOP  in 
the  same  sense  that  the  secretary  or  administrator  of  a 
department  or  agency  directs  the  operation  of  subordinate 
entities. 

The  PEOAA  and  its  Effect  on  the  Executive  Office  of  the  President 
Let  me  turn  now  to  how  the  provisions  of  H.R.  3452  would  affect 
the  EOP.   The  bill  essentially  falls  into  three  parts:   (1) 
provisions  applying  some  eleven  workplace  laws  to  the  EOP;  (2) 
provisions  making  the  EOP  subject  to  the  Chief  Financial  Officers 
Act  of  1990  and  requiring  the  establishment  of  a  Chief  Financial 
Officer  (CFO)  within  the  EOP;  and  (3)  provisions  creating  a 
definition  of  "special  government  employee"  that  would  be 
uniquely  applicable  to  the  EOP. 
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Most  of  the  Workplace  Laws  Included  in  the  PEOAA 
Already  Apply  to  the  Executive  Office  of  the  President 

Although  some  have  suggested  that  the  eleven  workplace  laws 

within  the  scope  of  the  PEOAA  do  not  presently  apply  to  the 

Executive  Office  of  the  President,  this  is  simply  wrong. 

If  we  look  only  to  the  eight  EOP  agencies  employing  Title  5 
employees,  we  find  that  10  out  of  11  of  the  workplace  laws  within 
the  scope  of  the  PEOAA  already  apply  to  those  employees.   The 
single  exception  is  the  Employee  Polygraph  Protection  Act  of 
1988,  which  was  limited  to  private  sector  employers  and  which  has 
no  comprehensive  equivalent  in  the  federal  sector. 

The  1700  employees  in  the  Executive  Office  of  the  President  are 

thus  in  a  materially  different  posture  than  the  27,000  employees 
of  the  legislative  branch  before  the  enactment  of  the 
Congressional  Accountability  Act.   According  to  the  report  of  the 
Senate  Governmental  Affairs  Committee,  existing  law  prior  to  the 
CAA  "create [d]  a  patchwork  of  rights  and  protections  for 
employees  of  the  Senate,  the  House  of  Representatives,  and  the 
congressional  instrumentalities."   S.  Rep.  103-397,  p.  2.   Few  of 
these  rights  and  protections  could  even  be  said  to  apply  to  all 
congressional  employees.   Xd. ,  p.  69.   By  contrast,  two-thirds  of 
EOP  employees  already  enjoy  all  of  the  rights  and  protections 
afforded  by  10  out  of  11  of  these  workplace  laws. 
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Moreover,  there  is  broad  coverage  even  within  the  so-called  Title 
3  offices,  where  the  employees  serve  at  the  pleasure  of  the 
President.   Fully  7  out  of  11  of  these  workplace  laws  already 
apply  to  these  Title  3  employees.   Specifically,  as  a  matter  of 
law,  these  offices  and  employees  are  already  subject  to  the 
following  five  provisions: 

Title  VII  of  the  Civil  Rights  Act  of  1964 
Age  Discrimination  in  Employment  Act, 
Americans  with  Disabilities  Act 
Rehabilitation  Act  of  1973 
Occupational  Safety  and  Health  Act 

Further,  as  a  matter  of  policy  this  Administration  has  chosen  to 
apply  the  provisions  of  the  Family  and  Medical  Leave  Act  of  1993 
to  all  Title  3  employees.   Finally,  within  recent  memory  previous 
Administrations  have  as  a  matter  of  policy  applied  the  provisions 
of  the  veterans'  employment  and  reemployment  provisions  of 
Chapter  43  of  Title  38,  and  this  President  and  presumably  any 
future  President  would  do  the  same  for  any  staff  member  called 
into  military  service. 

In  summary,  because  of  the  already  strong  workplace  protections 
within  the  Executive  Office  of  the  President,  enactment  of  the 
workplace  provisions  of  the  PEOAA  will  not  require  dramatic 
changes  in  the  policies  and  practices  of  the  EOP.   It  will  have 
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more  impact  on  the  employees  and  offices  that  directly  support 
the  President  —  WHO,  OVP,  OPD,  and  Executive  Residence  —  but 
even  these  are  already  covered  by  the  most  significant  workplace 
protections,  such  as  the  anti-discrimination  employment  laws  and 
OSHA. 

The  Provisions  of  the  CFO  Act 

The  CFO  provisions  of  the  PEOAA  would  create  the  positions  of 
Chief  Financial  Officer  and  Deputy  Chief  Financial  Officer  within 
the  Executive  Office  of  the  President.   Further,  they  would 
subject  the  EOP  to  the  financial  management  and  auditing 
requirements  of  the  Chief  Financial  Officers  Act  of  1990,  which 
mandates  financial  plans,  annual  financial  statements,  and 
independent  audits  of  those  statements,  including  audits  by  the 
General  Accounting  Office. 

Although  there  is  no  existing  CFO  within  the  EOP,  the  Financial 
Management  Division  of  the  Office  of  Administration  provides 
centralized  financial  management  and  accounting  services  for  all 
of  the  EOP  offices  and  agencies.   The  staff  of  FMD  carry  out  many 
of  the  functions  of  a  CFO,  including  financial  reporting  and 
internal  controls  reviews. 

Changing  the  Definition  of  "Special  Government  Emplovee" 
Within  the  Executive  Office  of  the  President 

The  third  major  provision  of  the  PEOAA  would  create  a  definition 

of  "special  government  employee"  for  ethics  and  conflict  of 

8 


158 


interest  purposes  that  would  apply  only  within  the  Executive 
Office  of  the  President. 

All  employees  of  the  Executive  Office  of  the  President  — 
including  both  Title  3  and  Title  5  employees  —  are  bound  by  the 
provisions  of  the  government-wide  Standards  of  Ethical  Conduct 
for  Employees  of  the  Executive  Branch,  promulgated  by  the  Office 
of  Government  Ethics,  a  separate  agency  of  the  executive  branch. 
Further,  all  employees  are  covered  by  the  criminal  conflict  of 
interest  provisions  of  Title  18.   The  agencies  and  offices  of  the 
EOP,  and  the  White  House  in  particular,  are  careful  to  adhere  to 
the  financial  reporting  and  conflict  of  interest  provisions 
governing  special  government  employees.   Under  existing  law, 
these  procedures  apply  to  all  temporary  employees  (not  expected 
to  serve  more  than  130  days  in  the  next  365)  who  exercise  a 
government  function  and  direct  the  activities  of  government 
employees  or  are  directed  by  government  employees. 

The  PEOAA  provision  would  change  the  definition  of  "SGE"  — 
within  the  Executive  Office  of  the  President  only  —  to  include, 
among  other  things,  all  persons  who  provide  advice,  counsel  or 
recommendations  to  EOP  employees  and  who  are  registered  lobbyists 
or  who  provide  advice  on  a  wide  range  of  matters  affecting  the 
EOP,  congressional  hearings  or  proceedings,  and  the  like.   All 
persons  who  would  fit  within  the  revised  definition  of  SGE  would 
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be  required  to  submit  financial  disclosure  forms  and  to  abide  by 
a  variety  of  criminal  and  civil  conflict-of-interest  provisions. 

Specific  Concerns  and  Proposed  Solutions 

I  will  now  turn  to  a  discussion  of  our  specific  concerns  with 
particular  provisions  of  H.R.  3452.   Before  I  do  so,  allow  me  to 
set  forth  the  principles  that  underlay  our  analysis.   If  we  can 
find  common  ground  as  to  principles,  then  agreeing  on  the  details 
of  a  legislative  proposal  should  not  be  difficult. 

First,  there  is  merit  to  the  proposition  that  the  leaders  of 
the  nation  should  abide  by  the  same  laws  that  the  people 
must  follow; 

Second,  such  laws  must  be  enacted  in  a  way  that  they  do  not 
infringe  on  basic  constitutional  principles  including 
separation  of  powers,  a  concern  that  Congress  apparently 
shared  when  it  enacted  the  Congressional  Accountability  Act; 
and 

Third,  we  need  to  consider  balance  or  symmetry.   The  same 
laws  should  be  applied  to  the  separate  branches  of 
government  in  the  same  way,  insofar  as  practicable  and 
constitutional . 
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with  those  principles  in  mind,  there  are  a  few  perfecting 
amendments  that  the  Administration  believes  are  essential  to  make 
the  PEOAA  provisions  workable  in  the  Executive  Office  of  the 
President.   We  believe  that  these  amendments  would  in  no  way 
diminish  the  thrust  of  the  bill.   Indeed,  they  would  strengthen 
it. 

Amendment  to  the  remedies  provisions  of  the  antidiscrimination 
laws.   Proposed  Section  411,  among  other  things,  would  give 
courts  and  administrative  bodies  the  power  to  order  the  President 
to  reinstate,  hire,  or  promote  a  prevailing  employee  or 
prospective  employee.   We  have  been  advised  by  the  Office  of 
Legal  Counsel  that  these  remedies  are  unconstitutional  under  the 
Appointments  Clause  of  Article  II  when  applied  to  presidentially 
appointed  officers,  or  any  other  constitutional  officers.   In 
addition,  these  remedies  violate  the  constitutional  doctrine  of 
separation  of  powers  when  applied  to  close  presidential  aides  and 
advisors.   According  to  OLC,  giving  outside  bodies  the  authority 
to  order  the  President  to  reinstate,  hire  or  promote  an 
individual  will  place  an  unconstitutional  burden  on  the 
President's  constitutional  powers. 

Rather  than  provoke  a  constitutional  confrontation,  we  propose 
that  the  bill  be  amended  to  eliminate  the  authority  of  outside 
bodies  to  issue  injunctive  orders  requiring  the  hiring, 
reinstatement  or  promotion  of  Presidential  appointees.   Far  from 
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being  left  remediless,  a  prevailing  employee  or  prospective 
employee  would  still  have  the  full  range  of  monetary  damages  — 
including  back  pay  and  compensatory  and  punitive  damages  — 
available  in  proposed  Section  411.   At  the  same  time,  the 
principle  that  all  employees,  including  those  in  the  White  House, 
should  be  protected  from  unlawful  discrimination  on  the  job  will 
be  left  intact. 

A  second  approach  flows  from  the  provisions  of  the  Congressional 
Accountability  Act  itself.   Congress  faced  a  similar  separation- 
of-powers  dilemma  in  developing  the  Congressional  Accountability 
Act  .  .  .  and  solved  it  in  an  ingenious  way.   Congress 
established  a  new  body  within  the  legislative  branch  —  the 
Office  of  Compliance  —  that  could  exercise  adjudicatory  and 
enforcement  functions  in  a  manner  that  did  not  raise 
constitutional  separation  of  powers  problems.   A  second  solution 
to  the  constitutional  problems  raised  by  this  provision  of  the 
PEOAA  would  be  to  follow  the  Congressional  Accountability  Act  and 
to  create  an  Office  of  Compliance  for  the  Executive  Office  of  the 
President  that  would  exercise  the  powers  that  the  PEOAA  gives  to 
outside  courts  and  administrative  bodies. 

Amendment  TPreserving  the  White  House  Volunteer  Program.   The 
provisions  that  impose  the  Fair  Labor  Standards  Act  (FLSA)  on  the 
White  House  have  the  surely  unintended  effect  of  abolishing  the 
White  House  Volunteer  Program.   Over  the  course  of  several 
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Administrations  and  many  decades,  ordinary  citizens  have 
volunteered  their  services  to  the  Presidency.   Certain  routine 
tasks  such  as  answering  the  public's  correspondence  with  the 
President,  and  special  occasions  such  as  the  annual  Christmas  and 
Easter  Egg  Roll  festivities,  would  grind  to  a  halt  without  the 
hundreds  of  volunteers  —  typically,  senior  citizens  or 
schoolchildren  —  who  give  generously  of  their  time.   But  the 
FLSA  provisions  require  that  the  minimum  wage  must  be  paid  to  all 
persons  doing  the  White  House's  work  —  even  volunteers  who  seek 
nothing  but  the  satisfaction  of  service.   The  FLSA  provides  an 
exemption  for  volunteers  in  state  governments  and  other  public 
institutions,  but  does  not  provide  for  a  general  volunteer 
exemption  for  the  federal  government.   Moreover,  although  the 
PEOAA  specifically  exempts  interns  from  the  FLSA  provisions  — 
thus  preserving  the  White  House  Intern  Program  —  no  exemption  is 
provided  for  volunteers. 

In  order  to  preserve  this  rich  tradition  of  selfless  service,  the 
Administration  suggests  that  the  bill  be  amended  to  exempt 
volunteers,  like  interns,  from  the  FLSA  coverage  of  the  EOP. 
Other  federal  institutions  that  exercise  a  strong  pull  on  the 
volunteer  spirit  of  the  citizenry,  like  the  National  Park 
Service,  have  specific  authority  permitting  them  to  accept 
volunteer  labor,  and  the  White  House  should  as  well.   This  minor 
change  will  honor  the  labor  of  the  hundreds  or  thousands  who  give 
their  time  to  their  White  House.   The  full  FLSA  provisions  — 
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including  wage,  hour  and  overtime  provisions  —  will  still  be 
applied  to  all  employees  of  the  White  House  and  EOP  agencies  and 
offices. 

Amendment  to  affirm  the  President's  right  to  hire  and  fire  based 
on  party  affiliation  or  political  compatibility.   When  Congress 
passed  the  Congressional  Accountability  Act  in  1993,  it  made 
clear  in  Section  502  that  party  affiliation  and  political 
compatibility,  as  well  as  domicile,  could  properly  be  considered 
in  employment  decisions  in  leadership,  member  and  committee 
offices. 

The  PEOAA  includes  no  similar  provision  for  White  House 
employment  decisions.   The  President  and  Vice  President  surely 
should  be  assured  of  the  same  freedom  to  consider  political 
compatibility  and  party  affiliation. 

We  propose  that  the  bill  be  amended  in  a  manner  substantially 
identical  (except  for  the  domicile  provisions)  to  Section  502  of 
the  CAA,  with  regard  to  employment  decisions  in  the  White  House 
Office,  Office  of  the  Vice  President,  Office  of  Policy 
Development  and  Executive  Residence,  and  those  regarding 
employees  of  the  Office  of  Administration  who  are  hired  under  the 
President's  authority  pursuant  to  3  U.S.C.  §  107(b)(1)(A). 
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Amendment  to  eliminate  unworkable  portions  of  CFO  Act  provisions 
while  preserving  financial  accountability  provisions.   Section  3 
of  the  PEOAA  creates  the  position  of  Chief  Financial  Officer 
"within  the  Executive  Office  of  the  President,"  and  applies  the 
financial  reporting  and  accountability  provisions  of  the  Chief 
Financial  Officers  Act  to  the  agencies  of  the  EOP. 

While  the  financial  reporting  and  accountability  provisions  of 
Section  3  are  worthy,  the  proposed  CFO  position  poses  practical 
problems  and  concerns.   Principally,  there  is  no  such  legal 
entity  as  the  Executive  Office  of  the  President  —  this  is  merely 
the  name  given  to  the  loose  collection  of  agencies  and  offices 
surrounding  and  supporting  the  Presidency.   There  is  thus  no 
institutional  framework  in  which  to  place  a  CFO  —  except  by 
making  the  CFO  and  his  or  her  staff  a  separate  agency  entirely, 
compounding  rather  than  simplifying  the  bureaucratic  structure. 
Finally,  the  Executive  Office  of  the  President  agencies,  even 
taken  together,  are  far  smaller  —  in  size  and  in  budget  —  than 
virtually  all  of  the  departments  and  agencies  which  presently 
have  Chief  Financial  Officers  under  the  CFO  Act. 

Given  the  small  size  of  the  EOP  and  of  its  component  agencies, 
and  given  the  practical  institutional  problems  with  creating  a 
CFO  "within  the  Executive  Office  of  the  President,"  the 
Administration  recommends  that  this  particular  provision  be 
struck.   At  the  same  time,  the  Administration  has  no  objection  to 
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applying  the  financial  reporting  and  accountability  provisions  of 
the  CFO  Act  to  the  agencies  and  offices  of  the  EOP. 

Amendment  to  eliminate  the  proposed  change  to  the  definition  of 
"Special  Government  Employee".   We  understand  that  the 
Subcommittee  is  in  receipt  of  a  letter  from  the  Office  of 
Government  Ethics  strongly  opposing  this  provision.   The  Office 
of  Government  Ethics  is  a  separate  agency  of  the  executive 
branch;  its  current  director  was  originally  appointed  by 
President  Bush,  and  was  reappointed  by  this  Administration  in 
recognition  of  the  vital  importance  of  keeping  the  office  above 
politics.   The  Administration  urges  the  Subcommittee  to  give  the 
views  of  the  Office  of  Government  Ethics  the  weight  that  its 
expertise  and  status  deserve. 

The  Administration  joins  the  Office  of  Government  Ethics  in 
expressing  deep  concern  about  this  proposed  provision.   There  are 
sufficient  safeguards  in  existing  law  to  ensure  that  persons  who 
are  exercising  government  functions  or  are  directing  or  being 
directed  by  government  employees  comply  with  reporting  and 
conflict  of  interest  provisions.   In  addition,  the  proposed 
definition  of  special  government  employee  would  make  it  almost 
impossible  for  a  President  to  consult  with  a  wide  range  of 
advisers  outside  the  government.   Congress  has  (in  our  view 
wisely)  not  extended  a  similar  definition  to  itself.   If  members 
of  Congress  were  to  consider  applying  this  new  definition  of  SGE 
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to  their  advisers  outside  the  government,  with  all  the  disclosure 
and  other  restrictions  applicable  to  executive  branch  employees, 
we  are  sure  that  the  problems  with  this  provision  would  readily 
become  apparent.   In  short,  this  provision  thus  seems  far  outside 
the  scope  of  a  bill  whose  announced  purpose  is  to  apply  to  the 
President  the  same  rules  that  Congress  has  applied  to  itself. 

Additional  concerns 

Before  closing,  let  me  also  touch  on  two  other  concerns  that  we 

urge  the  Subcommittee  to  weigh  in  considering  this  bill. 

The  first  relates  to  the  type  of  workplace  laws  that  the  bill 
proposes  to  apply  to  the  Executive  Office  of  the  President.   As 
we  understand  the  legislative  intent,  the  drafters  of  the  PEOAA 
deliberately  chose  to  apply  the  private  sector  version  of 
workplace  laws  to  the  EOF,  even  where  comparable  federal  sector 
statutes  already  apply.   This  mirrors  the  provisions  of  the 
Congressional  Accountability  Act,  which  did  the  same.   Within  the 
EOP,  however,  this  change  from  federal  sector  to  private  sector 
laws  creates  needless  confusion  and  ambiguity,  and  creates  a 
class  of  executive  branch  employees  (including  many  Title  5 
career  civil  servants)  who  will  have  different  rights  and 
protections  than  the  rest  of  the  executive  branch. 

For  example,  where  the  (private  sector)  Americans  with 
Disabilities  Act  provides  a  different  standard  than  the  (federal 
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sector)  Architectural  Barriers  Act,  which  applies?   For  another 
example,  GSA  is  not  an  EOP  agency  and  so  is  not  affected  by  the 
PEOAA,  but  it  is  the  landlord  for  the  EOP  agencies.   When  GSA 
follows  the  federal  sector  version  of  OSHA,  and  that  differs  from 
the  private  sector  version  of  OSHA  that  applies  to  its  tenants, 
which  version  applies?  These  confusions  and  ambiguities  are 
unnecessary,  and  we  urge  the  Subcommittee  to  consider  the  merits 
of  applying  to  the  EOP  the  same  federal  sector  workplace  laws 
that  already  apply  in  most  of  its  agencies  and  throughout  the 
executive  branch. 

The  second  concern  I  raise  before  closing  relates  to  funding  and 
personnel  authorizations.   The  PEOAA,  unlike  the  Congressional 
Accountability  Act,  fails  to  provide  funding  or  personnel  to 
implement  its  many  provisions.   Yet  under  its  terms  the  President 
is  required  to  promulgate  extensive  regulations,  to  ensure  that 
the  EOP  is  in  compliance  with  complex  OSHA  and  building  access 
requirements,  and  to  provide  counseling  and  mediation  services  to 
its  employees,  among  other  requirements.   The  Administration 
urges  the  Subcommittee  to  consider,  as  Congress  did  in  the 
Congressional  Accountability  Act,  authorizing  additional  funds 
and  personnel  to  permit  the  President  to  exercise  his  new 
responsibilities  under  this  bill  if  it  is  enacted. 
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Conclusion 

The  Administration  supports  the  goals  of  the  Presidential  and 
Executive  Office  Accountability  Act.   While  we  adhere  to  the  view 
that  the  government  should  follow  the  same  laws  and  regulations 
that  apply  to  the  private  sector,  as  the  Congress  itself 
discovered  in  attempting  to  apply  these  laws  to  itself,  there  are 
constitutional  and  practical  concerns  that  must  be  considered. 

We  look  forward  to  working  with  the  members  of  this  Subcommittee 
in  the  weeks  ahead  to  engage  in  a  constructive  dialogue  to  craft 
changes  in  the  legislation  that  address  our  concerns  without 
diverting  or  weakening  the  thrust  of  this  important  measure.   If 
our  concerns  are  addressed,  the  Administration  is  prepared  to 
support  enactment  of  H.R.  3452. 

Thank  you  for  the  opportunity  to  present  our  views  on  this 
important  bill. 


19 


169 

Mr.  Horn.  We  appreciate  your  very  thoughtful  and  detailed  com- 
mentary on  this.  Your  comments  will  be  most  helpful,  and  if  White 
House  counsel  has  suggestions  for  any  language  here,  we  would  be 
glad  to  consider  it. 

Let  me  just  go  through  some  of  the  things.  On  page  2  of  your  tes- 
timony, the  Office  of  the  First  Lady  is  not  mentioned.  Now,  isn't 
that  really  considered  about  the  same  as  the  Office  of  the  Vice 
President  under  several  recent  administrations? 

Mr.  Reeder.  The  reason  the  Office  of  the  First  Lady  is  not  men- 
tioned, it  is  not  a  separate  entity  within  the  Executive  Office  of  the 
President,  Mr.  Chairman.  The  First  Lady's  Office  is  a  portion  of  the 
White  House  Office. 

If  one  were  to  attempt  to  draw  an  organizational  chart — ^we  keep 
trying  to,  and  we  can't  come  up  with  one  that  is  comprehensible — 
it  would  be  organizationally  analogous  to  the  Office  of  White  House 
Counsel  or  the  Office  of  the  Press  Secretary,  and  this  is  the  way 
that  Offices  of  the  First  Ladies  have  been — have  structurally  fit 
into  the  organization  since  First  Ladies  have  become  an  active  part 
of  the  Presidency. 

Mr.  Horn.  Well,  we  might  think  about  including  that  specifically. 

I  notice  some  of  these — as  you  recognize,  since  the  committee  of 
the  thirties,  you  have  got  a  real  hodgepodge  of  which  are  in  law 
and  which  aren't  in  law,  and  I  think  the  President  should  have 
that  kind  of  flexibility. 

And  I  think  some  of  this  happened  under  President  Nixon,  which 
also  resulted  in  more  staff"  and  so  forth  for  a  few  things  such  as 
policy  development  and  administration  that  used  to  be  part  of  the 
White  House  Office  essentially.  Isn't  that  correct? 

Mr.  Reeder.  That  is  correct. 

Mr.  Horn.  Then  they  were  specified  out  there.  I  don't  know  if 
that  is  good  or  bad,  but  there  they  are. 

Then  the  polygraph  on  page  6.  It  seems  to  me  the  Executive  Of- 
fice of  the  President  needs  to  be  able  to  give  the  polygraph  given 
the  national  security  secrets  that  are  involved  in  that  office.  And 
what  is  the  feeling  of  the  administration  on  that? 

Mr.  Reeder.  The  feeling  of  the  administration  on  this,  Mr, 
Chairman,  as  we  looked  at  it  was,  this  is  a  matter  of  practice,  we 
already  are  largely  compliant  with  the  Polygraph  Protection  Act, 
and  our  view  that  the  exceptions  that  the  act  permits  for  the  ad- 
ministration of  polygraphs  in  certain  instances  would  give  a  Presi- 
dent sufficient  flexibility  in  the  cases — in  the  sorts  of  instances  you 
allude  to. 

We  would  be  happy  to  go  back  and  look  at  that,  but  our  prelimi- 
nary reading  is  that  there  are  sufficient  flexibilities  in  the  act  as 
it  applies  to  the  private  sector  to  give  the  President  needed  discre- 
tion. 

Mr.  Horn.  I  want  to  make  sure  that  is  done  because  that  is  just 
silly  if  we  don't  do  it,  and  given  the  nature  of  what  a  White  House 
office  is. 

You  know,  you  heard  me  mention  the  inspector  general  earlier 
in  this  discussion  this  morning.  What  is  the  reaction  to  having  an 
inspector  general  within  the  Executive  Office  of  the  President? 
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Mr.  Reeder.  I  am  not  prepared,  Mr.  Chairman,  since  it  wasn't 
within  the  scope  of  the  legislation  that  we  were  reviewing,  to  give 
you  an  administration  position  on  that  proposal. 

Certainly  there  are  a  range  of  things  that  we  are  already  doing 
to  provide  audit  and  oversight,  both  within  the  structure  of  the 
White  House  through  the  organization  that  I  operate  which  has  an 
audit  function,  and  through  much  more  enhanced  management 
functions  within  each  of  the  agencies. 

I  would  point  out  that  the  White  House  is  already  subject  to  and 
frequently  is  the  object  of  audits  by  the  Greneral  Accounting  Office. 
I  would  suggest — and  this  is  more  a  cuff  reaction,  Mr.  Chairman, 
and  a  studied  one — that  as  I  understand  how  inspectors  general 
are  constituted  in  the  Cabinet  Departments  under  the  CFO's  Act 
with  which  I  am — or  under  the  Inspector  General's  Act,  of  which 
I  am  somewhat  familiar,  the  creation  of  a  CFO  on  that  model 
would  certainly  raise  many  interesting  constitutional  concerns  re- 
garding the  direct  reporting  relationship  that  other  statutory  in- 
spectors general  have  to  the  Congress  and  their  requirement  to  re- 
port to  the  public.  So  that  in  any  event  we  would  have  to  examine 
closely  how  any  inspector  general  proposal  comported  with  basic 
constitutional  principles. 

Mr.  Horn.  We  might  want  to  explore  that.  I  will  tell  you,  as  a 
university  president,  one  of  the  smarter  things  I  did  my  first  day 
was  tell  the  comptroller,  "Look,  there  are  two  levels  of  administra- 
tion between  you  and  me;  namely,  a  business  manager  and  a  vice 
president  for  administration.  I  don't  care  about  that.  If  you  see 
some  voucher  crossing  your  desk  that  will  look  terrible  on  page  1 
of  the  Los  Angeles  Times,  you  walk  into  my  office,  never  mind 
them."  And  that  saved  me. 

And  I  have  seen  other  presidents  that  let  the  bureaucracy  run 
wild  down  there  without  somebody  on  alert  that  can  cut  through 
all  the  rest  of  the  bureaucracy,  and  the  White  House  has  become 
a  huge  bureaucracy,  as  I  think  you  will  agree.  I  am  not  sure  the 
President  is  well  served  by  all  the  people  down  there.  And  that  has 
nothing  to  do  with  this  President.  I  felt  that  way  since  the  Johnson 
administration  for  sure.  And  after  the  Eisenhower  administration 
where  he  kept  a  fairly  lean  operation. 

You  look  at  every  corporation  that  is  successful.  There  is  now  a 
very  lean  office  of  the  chairman,  office  of  the  chief  executive  oper- 
ation. And  when  you  have  all  these  people  moving  around,  you  are 
sure  to  have  somebody  make  mischief,  be  it  an  Ollie  North  under 
Reagan  or  Craig  Livingstone,  whatever,  under  Clinton,  because  you 
have  a  supervisorial  problem  and  you  have  too  many  people  using 
the  phones  and  pretending  to  be  important. 

And  that  applies  to  Republican  administrations  as  well  as  Demo- 
cratic administrations.  And  I  think  how  you  get  control  of  that — 
I  feel  sort  of  sorry  for  any  President  that  tries  to  run  that  oper- 
ation, because  I  think  a  lot  of  them  have  been  ill-served  by  their 
staff  personally.  Some  are  scandals,  and  some  aren't  scandals,  but 
that  doesn't  concern  me  as  to  who — ^you  know,  if  you  are  sitting 
there  as  President,  you  have  a  million  other  things  to  do  besides 
worry  about  who  put  what  in  what  account,  and  you  need  some- 
body that  can  say,  "Hey,  wait  a  minute,  this  is  crazy,"  and  can  cut 
through  all  the  guys  that  might  be  some  of  your  top  assistants  that 
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are  causing  the  craziness,  as  in  the  North  case,  when  the  President 
found  out  about  it,  he  fired  him.  Somebody  should  have  fired  him 
a  couple  of  years  earlier.  And  we  might  end  up  the  same  way  with 
some  of  the  things  going  on  now. 

But  I  just  think  you  need  to  think  of  it  down  there  from,  how 
do  you  protect  the  President  from  what  some  of  his  own  people  do, 
and,  as  I  say,  it  isn't  limited  to  this  administration. 

I  note  the  Fair  Labor  Standards  Act  is  not  among  the  laws  you 
contend  to  apply  to  title  III  employees  and  the  Executive  Office  of 
the  President.  Is  that  correct? 

Mr.  Reeder.  Yes,  sir,  it  is. 

Mr.  Horn.  How  many  of  these  employees  receive  overtime  when 
they  work  more  than  40  hours  a  week? 

Mr.  Reeder.  Under  the  current  regime — and  this  again  dates 
back  several  administrations,  Mr.  Chairman — the  employees  of  the 
Executive  Residence,  most  of  whom  are  in  blue-collar  sorts  of  posi- 
tions, maids,  butlers,  and  others  who  work  with  their  hands,  have 
been  treated  as  if  they  were  title  V  employees  and,  in  fact,  earn 
overtime  and  otherwise  are  treated  as  if  they  were  covered  by  the 
Fair  Labor  Standards  Act. 

Within  the  White  House  Office,  which  accounts  for  approximately 
400  of  the  550,  we  have  treated  about  80  of  those  employees  as  GS 
equivalents.  Again,  we  treat  them  like  title  V  employees,  and  there 
are  approximately  three  dozen — I  can  get  the  precise  number — who 
earn  overtime.  These  are  largely  telephone  operators  who  do  shift 
work  and  work  from  administration  to  administration. 

Clearly,  the  application  of  the  Fair  Labor  Standards  Act  to  the 
White  House  as  a  whole — that  is,  to  all  550  title  III  employees — 
would  have  a  significant  effect  on  our  operation,  just  as  it  did  in 
this  body.  And  I  thought  the  answer  of  one  of  the  witnesses  on  the 
previous  panel  I  think  was  particularly  telling. 

The  experience  of  this  body  will  be  instructive  for  us.  It  will  in 
some  instances  require  us  to  pay  overtime,  and  in  other  instances, 
as  I  think  have  been  the  case  here,  we  will  simply  have  to  tell  peo- 
ple who  would  like  to  work  in  the  night,  "You  must  go  home,  be- 
cause under  the  Fair  Labor  Standards  Act  we  would  be  required 
to  pay  your  overtime  and  we  are  not  prepared  to  do  so;"  that  we 
believe,  while  clearly  a  cost  and  an  impact  on  this  operation,  it  is 
not  so  large  as  to  warrant  violating  the  basic  principle  that  brought 
us  together;  namely,  that  we  should,  to  the  extent  practicable,  op- 
erate under  the  same  rules  as  other  sectors  of  the  economy  are 
obliged  to  operate  under. 

Mr.  Horn.  We  don't  want  to  stop  people  working  60  to  80  hours 
a  week  in  either  the  legislative  branch  here  or  the  executive 
branch,  I  can  assure  you,  because  it  is  the  only  way  we  get  a  num- 
ber of  things  done,  and  office  staffs  frequently  do  that;  a  committee 
is  a  little  more  regularized  and  sometimes  may  work  overnight  just 
before  the  hearing,  though. 

Mrs.  Maloney.  I  would  just  like  to  add  my  voice  with  the  chair- 
man's on  the  volunteer  aspect.  I  feel  very  strongly  about  volun- 
teers. I  am  a  strong  supporter  of  President  Bush's  100  points  of  vol- 
untarism and  really  President  Clinton's  proposal  for  the 
AmeriCorps  program  that  relies  very  strongly  on  volunteers. 
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As  someone  in  the  White  House,  could  you  really  magnify  and 
expand  on  the  volunteer  program — the  Girl  Scouts,  Boy  Scouts,  and 
your  feelings  on  the  volunteer  program? 

Mr.  Reeder.  Thank  you. 

Mrs.  Maloney,  there  are  really  two  aspects  of  that,  and  I  think 
the  first  is  really,  from  a  public  policy  perspective,  the  most  impor- 
tant one;  namely,  that  the  opportunity  to  volunteer  in  the  White 
House  is  an  important  way  for  individuals  in  our  country  to  give 
expression  to  their  desire  to  be  of  service  in  the  same  manner  that 
individuals  with  appropriate  skills  work  in  their  local  public  librar- 
ies or  hospitals  or  for  charitable  organizations  that  are  important 
to  them. 

If  anything,  our  plea  is  based  more  on  that  than  the  operational 
impact.  One  only  needs  to  see  the  dozens  of  enthusiastic  young, 
and  often  not  so  young,  people  coming  in  in  the  morning  who  push 
me  out  of  the  way  as  I  try  to  get  in  on  their  way  to  work  on  behalf 
of  the  President. 

There  are  probably  on  the  order  of  1,300  individuals  who  volun- 
teer at  the  White  House.  But  as  I  indicated  earlier,  that  isn't  to 
suggest  that  on  any  given  day  there  are  more  than  100  or  200  indi- 
viduals there.  Some  work  a  day  a  month;  some  work — a  few  do 
work  every  day.  As  I  mentioned  earlier,  they  work  from  adminis- 
tration to  administration. 

The  vast  majority  of  them  handle  routine  work.  They  handle  the 
hundreds  of  thousands  of  letters.  Now  I  think  last  year  was  3.2 
millions  letters  that  this  President  received.  His  mail  is  about  20 
percent  heavier  than  the  previous  administration.  I  don't  think 
that  is  a  reflection  on  him;  it  is  just  a  reflection  on  the  fact  that 
people  are  more  and  more  comfortable  communicating  with  their 
Government. 

They  handle  the  mail.  In  fact,  some  of  our  volunteers  don't  even 
come  to  the  White  House;  they  are  residents  at  the  Old  Soldiers 
Home  off  North  Capitol  Street,  and  in  many  ways  it  is  a  form  of 
occupational  therapy  for  them.  They  are  terrific  folks.  They  make 
an  important  contribution  to  them.  A  lot  of  activities  simply 
wouldn't  happen.  The  President's  routine  mail  wouldn't  get  an- 
swered. Events  like  the  Easter  egg  role  simply  wouldn't  happen  if 
we  didn't  have  the  benefit  of  service  of  these  individuals. 

Mrs.  Maloney.  Could  you  also  comment  very  briefly  on  the  fund- 
ing for  the  President  to  carry  out  these  regulatory  duties?  Where 
will  you  find  the  money  for  implementation?  Would  you  have  to 
come  back  to  Congress  for  it? 

Mr.  Reeder.  Having  just  testified  on  our  appropriation,  I  would 
be  remiss  and  ungrateful  if  I  didn't  express  appreciation  to  the  Ap- 
propriations Subcommittee  which  consistently  treats  the  White 
House  with  great  fairness. 

These  are  very  tight  times,  and  to  argue  that  the  White  House 
needs  a  million  or  two  more  to  implement  a  law  would  probably  be 
very  difficult — a  difficult  argument  to  sustain  in  this  tight  budg- 
etary climate. 

We  haven't  gone  back  and  done  a  financial  assessment.  Clearly, 
the  cost  of  the  White  House  would  be  on  the  order — certainly  not 
be  as  large  as  the  cost  projected  by  this  body,  one,  because  we  are 
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smaller  and,  second,  because  in  many  instances  we  have  imple- 
mented some  of  the  laws  involved. 

But  assuming  that  we  only  were  talking  about  a  million  people — 
a  million  dollars,  four  or  five  people — ^that  is  a  made  up  number, 
Mrs.  Maloney.  To  put  that  in  perspective,  that  is  5  percent  of  the 
White  House  budget,  and  that  is — that  would,  in  effect,  be  a  seri- 
ous nick.  We  would  have  to  look  carefully  at  how  we  could  finance 
that  unless  your  good  colleagues  on  the  Appropriations  Committee 
could  find  another  million  or  so  in  these  very  tight  times. 

Mrs.  Maloney.  Would  you  just  elaborate  a  little  bit  on  your  posi- 
tion on  the  CFO? 

There  was  a  concrete  difference  of  opinion  between  your  state- 
ment and  testimony  by  Mr.  Shays  and  Mr.  Mica.  They  put  very 
clearly  that  they  didn't  think  GAO's  audits  would  be  sufficient,  that 
you  needed  a  financial  manager  in  the  White  House.  And  could  you 
just  hit  that  a  little  clearer,  and  why  you  feel  you  don't  need  it  and 
why  GAO  would  not  be  sufficient  or  is  sufficient?  Just  clarify  it. 

Mr.  Reeder.  I  would  note  that  the  Chief  Financial  Officers  Act 
doesn't  require  the  designation  of  a  chief  financial  officer's  entity 
of  the  size  of  the  Executive  Office  of  the  President.  It  does  require 
the  substantive — that  the  substantive  provisions  be  applied;  name- 
ly, that  rigorous  accounting  systems  be  developed,  that  there  be 
full  and  complete  financial  reporting — and  this  is  a  terribly  impor- 
tant point — that  the  financial  statements  be  subject  to  an  external 
audit,  that  there  be  an  independent  audit  of  financial  statements. 

We  do  not  object  to  those  provisions.  We  welcome  those  provi- 
sions. We  have  been  taking  steps  to  move  that  provision,  and,  con- 
sistent with  the  statement  that  the  chairman  just  made,  any  re- 
sponsible executive  would  want  a  strong  independent  financial  re- 
view as  well,  as  he  indicated  someone  who  could  speak  the  truth 
to  the  person  at  the  highest  level  of  the  organization. 

Our  concern  here  is  a  narrow  administrative  concern,  that  the 
creation  of  a  chief  financial  officer,  per  se,  doesn't  necessarily  add 
value  commensurate  with  the  cost  and  bureaucratic  disruption.  It 
is  not  that  it  couldn't  be  done.  Our  concern  here  doesn't  rise  to  the 
level  of  some  of  the  other  concerns  I  have  raised,  but,  rather,  we 
see  this  as  needless  additional  bureaucracy  when  the  substantive 
provisions  of  the  Chief  Financial  Officers  Act  would  address,  we  be- 
lieve, the  concerns  that  Mr,  Shays,  Mr.  Mica,  and  Chairman  Horn 
have  raised  this  morning. 

Mrs.  Maloney.  Thank  you  very  much. 

I  have  no  further  questions,  Mr.  Chairman.  Thank  you. 

Mr.  Horn.  We  thank  you  for  those  questions  and  the  response. 

Let  me  ask:  You  mention  on  page  7  of  your  testimony  that  of  the 
7  of  the  12  workplace  laws  we  are  discussing,  5  of  those  already 
apply  to  the  title  III  employees,  and  one  of  those  is  the  Occupa- 
tional Safety  and  Health  Act.  And  my  own  reaction  when  we  ap- 
plied that  to  ourself  was  that  if  OSHA  ever  came  up  here,  they 
would  close  the  Longworth  Building  within  2  hours,  since  I  remem- 
ber when  I  served  my  first  2  years  there,  3y2  years  ago.  The  female 
staff  in  my  office  were  all  standing  on  chairs  as  I  came  in  one 
morning  because  the  mice  were  loose.  This  is  in  the  walls. 

I  am  wondering,  when  was  the  last  time  OSHA  ever  looked  at 
the  White  House  and  the  executive  offices,  and  so  forth? 
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Mr.  Reeder.  I  don't  know,  Mr.  Chairman,  but  I  will  be  happy  to 
get  that  information  for  you. 

[The  information  referred  to  can  be  found  in  subcommittee  files.] 

Mr.  Horn.  If  they  do  to  you  what  they  do  to  industry,  they  will 
probably  close  down  a  lot  of  your  facilities  and  close  down  some  of 
ours,  which  would  cost  a  couple  of  billion  dollars  to  replace  given 
the  cost  of  the  Rayburn  Building. 

Mr.  Reeder.  I  would  add  that  we  are  in  the  Executive  Office,  at 
least  with  respect  to  the  east  wing,  the  west  wing  and  the  Execu- 
tive Office  Buildings,  tenants  of  the  General  Services  Administra- 
tion. The  mansion  itself,  the  big  building  in  the  middle  that  people 
notice,  of  course  is  operated  by  the  National  Park  Service. 

With  respect  to  the  four  office  structures  in  which  staff  work  and 
in  which  the  President  works,  the  General  Services  Administration 
has  a  rather  rigorous  regime  to  assure  that  we  are  fully  compliant 
with  various  health  and  safety  laws  and  regulations,  and  there  is 
a  continuous  effort  both  with  respect  to  safety  and  health  laws  and 
also  with  respect  to  accessibility. 

We  are  working  very  hard  to  assure  that  we  are  in  full  compli- 
ance with  all  the  provisions  of  the  Americans  With  Disabilities  Act 
with  regard  to  physical  facilities. 

There  is  one  concern  that  we  do  have  but  that  we  would  have 
under  any  regime,  and  that  is  where  we  need  to  accommodate  ADA 
requirements  within  the  frame  of  historic  structure. 

There  are  instances,  for  example,  where  the  installation  of  a 
ramp  might  require  the  ramp  to  extend  beyond  the  east  wing  in 
order  to  make  it  up  a  few  steps.  We  are  trying  to  develop  alter- 
natives that  are  fully  compliant  with  the  spirit  of  the  ADA  not  only 
to  make  buildings  accessible  but  to  allow  those  who  are  mobility  or 
otherwise  challenged  to  do  so  on  their  own. 

As  I  am  sure  you  have  encountered  in  dealing  with  the  ADA,  it 
is  not  just  a  question  of  whether  someone  with  a  wheelchair,  for 
example,  can  gain  access  but  whether  he  or  she  can  gain  access 
without  assistance,  without  the  embarrassment  of  having  to  be  car- 
ried or  otherwise  treated  differently  from  others  who  aren't  mobil- 
ity impaired. 

As  a  general  rule,  we  are  making  very  good  progress.  We  have 
a  task  force  working  with  the  Park  Service  and  GSA  to  ensure  that 
we  are  compliant.  We  don't  see  any  difficulties,  although  our  set- 
ting admittedly  is  less  complex  and  simply  smaller  in  scale  than 
the  challenges  that  face  the  Congress. 

Mr.  Horn.  Speaking  of  the  Congress,  we  should  state  for  the 
record  that  you  did  serve  here  from  1977  to  1980  as  Deputy  Direc- 
tor of  House  Information  Systems,  our  computer  arm  in  the  House 
of  Representatives,  so  you  know  a  little  bit  about  how  we  live  up 
here,  too. 

Now  in  your  comments  on  the  overtime  and  the  rest  of  it  with 
these  laws  that  you  have  either  applied  yourself  now  as  a  matter 
of  policy,  the  President  has,  or  it  would  be  applied  by  this  statue, 
there  would  obviously  be  additional  costs.  You  mentioned  that  in 
relation  to  your  friendly  appropriations  committees.  I  guess  I  would 
ask  you  the  last  question.  Does  that  tell  us  something  about  the 
burden  some  of  these  law  place  on  American  small  businesses  that 
we  now  have  to  worry  about? 
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Mr.  Reeder.  I  don't  hold  myself  up  as  an  expert  on  the  applica- 
tion of  labor  laws  in  the  private  sector,  Mr,  Chairman.  Certainly 
we  support  the  principle  that  underlies  this  statute  that,  both  as 
a  matter  of  fairness  and  also  as  a  test  of  reality,  by  subjecting  our- 
selves to  the  laws  to  which  we  would  subject  others,  we  learn  about 
their  impact  on  others  and  perhaps  in  the  future  act,  if  not  more 
wisely,  in  a  manner  that  is  better  informed. 

Mr.  Horn.  I  thank  you,  and  I  would  agree  that  in  some  of  these 
jobs  both  on  the  Hill  and  in  the  White  House  complex  a  lot  of 
Americans  would  be  willing  to  work  free  there  for  the  experience, 
and  that  is  a  very  valuable  part  of  their  lives,  but  then  they  go  oft 
generally  and  do  something  else  somewhere. 

But  you  are  right,  the  permanent  staff  there  that  are  doing 
things  other  Americans  do,  such  as  the  electricians,  the  plumbers, 
and  all  the  rest  that  make  that  establishment  work,  same  as  up 
here,  and,  as  we  said  earlier,  they  could  have  served  with  no  civil 
service  protection  really  from  5,  to  10,  to  30,  to  50  years  on  occa- 
sion, and  families  have  done  this,  £ind  that  sort  of  thing. 

In  a  way,  it  still  is  a  little  different  than  what  the  average  busi- 
ness in  America  is  doing,  and  if  people  work  long  hours,  it  is  be- 
cause they  feel  there  is  only  so  much  time:  One  Presidential  term, 
two  Presidential  terms;  that  is  a  time  limit;  one  congressional 
term,  that  is  a  time  limit;  and  they  feel  what  they  are  doing  is  very 
important  and  perhaps  changing  their  life. 

I  don't  know  if  some  of  these  things  are  going  to  change  that  at- 
mosphere. It  will  be  too  bad.  I  look  at  this  very  closely.  It  is  justice 
in  one  way  for  those  normal  functions,  but  the  not  so  normal  func- 
tions of  development  of  policy  and  everything  else,  as  I  say,  we 
would  have  a  lot  of  volunteers  if  we  said,  "Welcome,  the  door  is 
open,"  because  people  would  like  to  have  that  experience. 

Mr.  Reeder.  If  I  may,  Mr.  Chairman,  a  comment  and  one  point 
of  clarification,  because  I  don't  want  to  leave  the  committee  with 
a  misimpression.  As  I  indicated,  for  purposes  of  the  office  com- 
plexes in  which  we  operate,  we  are  tenants  of  the  General  Services 
Administration,  and  all  of  the  service  professions,  the  blue-collar 
employees  who  work  in  the  complex,  are  employees  of  the  GSA  are 
already  accorded  all  of  the  protections  of  the  Fair  Labor  Standards 
Act  with  respect  to  overtime. 

So  in  that  respect,  again,  the  number  of  individuals  who  would 
be  covered — newly  covered,  by  the  FLSA  as  a  consequence  of  enact- 
ment of  the  provisions  of  the  H.R.  3452  is  far  smaller  than  was  the 
case  here.  And,  as  I  indicated,  in  the  Executive  Residence  we  apply 
similar  provisions  to  those  individuals  even  though  they  are  not  re- 
quired to  be  covered.  So  the  cost  to  us  would  not  be  nearly  as  great, 
and  therefore,  while  it  would  undoubtedly  have  an  effect  on  the 
way  we  operate,  the  effect  might  not  be  as  great  as  it  was  here. 

Mr.  Horn.  Since  you  mentioned  GSA  and  we  are  the  oversight 
subcommittee  for  GSA,  I  am  curious,  do  they  charge  you  a  rent  for 
the  space  you  use  in  the  New  Executive  Office  Building?  In  the  Old 
Executive  Office  Building? 

Mr.  Reeder.  Yes,  sir,  and  the  White  House. 

Mr.  Horn.  And  the  west  wing  and  the  east  wing? 

Mr.  Reeder.  Yes,  sir. 

Mr.  Horn.  But  not  the  White  House  proper? 
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Mr.  Reeder.  White  House,  as  I  indicated,  residence  itself,  the 
building  between  the  wing,  if  you  will,  is  operated  on  behalf  of 
the — is  operated  as — ^by  the  National  Park  Service,  and  we  don't 
pay  rent  on  that. 

I  don't — since  those  consist  largely  of  public  rooms  and  the  resi- 
dence of  the  First  Family,  I  believe  the  phrase  is,  "It  comes  with 
the  job."  But  the  office  space,  we  pay  a  market-based  rate  on  the 
same  basis  as  every  other  Federal  agency. 

Mr.  Horn.  Do  you  pay  a  rent  above  the  going  market  in  the  sur- 
rounding buildings  to  Lafayette  Square? 

Mr.  Reeder.  As  I  understand  it,  the  rate  is  set  based  on  a  mar- 
ket survey  that  the  General  Services  Administration  does  periodi- 
cally. I  don't  know  how  frequently  they  do  that  survey  to  establish 
a  prevailing  rate. 

Mr.  Horn.  I  never  figured  out  how  they  did  it.  To  give  you  an 
example,  the  director  or  the  Administrator  of  the  GSA  is  tired  of 
hearing  me  telling  that,  but  I  didn't  move  into  my  predecessor's 
quarters  in  the  Federal  building  in  Long  Beach,  beautiful  new  Fed- 
eral building. 

My  predecessor  was  paying  $80,000  a  year.  I  thought  this  was 
silly  because  of  the  market  for  office  space  in  southern  California 
in  1993.  We  went  out  on  the  private  market.  We  got  much  better 
space,  free  parking.  They  only  had  one  space  for  parking  in  the 
Federal  building,  and  guess  who  was  the  Congressman  in  the  base- 
ment? What  do  you  do  with  the  constituents?  We  have  hundreds 
visit  us. 

So  we  went  in  the  private  market.  We  have  better  space  than 
you  will  find  anywhere  else  under  GSA  jurisdiction,  and  we  only 
pay  $30,000  a  year. 

So  you  might  want  to  look  at  the  surrounding  market  and  talk 
to  them  about  reducing  whatever  they  are  charging  you,  because 
I  will  bet  it  is  unreasonable.  We  will  be  looking  at  it.  You  might 
be  a  prime  witness  for  that. 

So  thank  you  for  coming.  It  has  been  very  helpful.  Do  give  us  the 
language  you  think  needs  changing  here  and  there.  We  don't  say 
we  will  do  it.  We  will  just  say  we  will  carefully  consider  it,  and  we 
will  carefully  consider  it. 

Mr.  Reeder.  Thank  you,  sir. 

Mr.  Horn.  Let  me  thank  the  people  that  have  been  involved  in 
setting  up  this  hearing.  They  have  worked  very  hard.  To  my  imme- 
diate left,  your  immediate  right,  is  Anna  Miller,  the  professional 
staff  member  that  deals  with  some  of  the  major  institutional,  finan- 
cial, and  other  problems  in  the  Grovemment.  And  behind  her,  near- 
est me,  is  the  staff  director,  J.  Russell  George,  staff  director  and 
general  counsel.  And  then  we  have  Mark  Uncapher,  professional 
staff  member;  Garry  Ewing,  professional  staff  member  from  the 
Civil  Service  Subcommittee,  which  is  Mr.  Mica's  committee,  very 
knowledgeable;  and  our  clerk  Erik  Anderson;  and  our  two  interns, 
Ian  Davidson  and  Tom  O'Brien.  And  with  the  minority  staff,  I 
think  we  have  got  everybody  today.  We  have  Bruce  Quinn,  senior 
policy  analyst;  Mark  Stephenson;  and  Liza  Mientus,  both  profes- 
sional staff  members;  and  Matt  Pinkus,  the  professional  staff  mem- 
ber. And  we  have  had  two  reporters  Katie  Stewart  and  Marcia 
Stein. 
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And  with  that,  the  hearing  is  adjourned. 

[Whereupon,  at  1  p.m.,  the  subcommittee  was  adjourned.] 
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